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QUESTIONS PRESENTED 


Whether a Grand Jury’s original investigation of an 
accusation that legislation before Congress, purportedly 
blocked, would be cleared and enacted upon payment of 
money constitutes a charge within contemplation to Title 18 
U.S.C. 1073. 

II 

Whether a Grand Jury’s original investigation that leg¬ 
islation before Congress, purportedly blocked, would be 
cleared and enacted upon payment of money constitutes a 
criminal proceedings within contemplation of Title 18 U.S.C. 
1073. 

III 

Whether an alleged fugitive is indictable under Title 18 
U.S.C. 1073 for each State line crossed during one and the 
same flight. 

IV 


Whether the United States District Court for the Dis¬ 
trict of Columbia has jurisdiction of an alleged flight origi¬ 
nating in Ohio in violation of Title IS U.S.C. 1073. 


V 

Whether it is prejudicial error to admit over objection 
hearsay and secondary evidence given by individual wit¬ 
nesses of an alleged conspiracy to extort, a separate and 
dissimilar crime, for the purpose of showing the Grand 
Jury proceeding from which the person is alleged to have 
moved interstate to avoid. 


VI 

Whether the verdict is contrary to the evidence where 
the defendant is charged with unlawful flight but the evi¬ 
dence shows interstate movements with consent of the gov¬ 
ernment, and further that no criminal proceeding or charge 
existed from which to flee. 
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In The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


No. 11,866 

Andrew T. Durbin, Appellant , 
v. 

United States, Appellee . 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Title 28, U.S.C. 1291-2. 

STATEMENT OF THE CASE 

Andrew T. Durbin was charged in a two count indictment 
of violating Title 18 U.S.C. 1073 by moving interstate with 
intent to avoid testifying in a criminal proceeding before 
a Grand Jury in the District of Columbia entitled “In re 
Complaint Made by E. L. Wilkinson, For Possible Vio. 
18 U.S.C. 371, 202," 873” (J.A. 1). Mildred Durbin, his 
wife, was joined in the first two counts of the indictment as 
an aider and abettor and individuals in a third count as 
accessory after the fact. The first count charged Durbin 
with unlawful flight on December 20, 1951, from the Dis- 
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trict of Columbia to the State of Ohio and the second count 
charged unlawful flight on June 29, 1952, from Ohio to 
Illinois. Defendants motion for a bill of particulars and 
for dismissal of the indictment was denied May 6, 1953 
(J.A. 2). Trial by jury was waived. The Court granted 
a motion for judgment of acquittal as to Mildred Durbin 
on the first count after the government rested, and denied 
a similar motion as to Andrew T. Durbin on both counts. 
Mildred Durbin was found not guilty upon conclusion of the 
case. Andrew T. Durbin was adjudged guilty of both 
Counts and a sentence of 6 months to 3 years imprison¬ 
ment was imposed on May 2S, 1953. 

EVIDENCE IN RE COMPLAINT MADE BY 
E. L. WILKINSON: 

Counsel were unable to And a common ground for a stip¬ 
ulation as to the Wilkinson complaint. The government 
proffered, and the Court admitted over objection, hearsay 
testimony by Glen A. Wilkinson, Riley A. Gwynn, Albert 
A. Grorud, 0. R. McGuire and Cameron Hartwell Pulley to 
show the nature of the complaint presented to the Grand 
Jury (J.A. 7, 8, 17,18, 21). 

Glenn A. Wilkinson testified that he and his brother, at¬ 
torneys in the District of Columbia, together with 67 
lawyers, had obtained an award just under $32,000,000.00 
against the United States for the Ute Indians. In July, 
1951, legislation providing payment of the award was pend¬ 
ing in the Senate and distribution of a legal fee of $2,S00,- 
000.00 was awaiting court action (J.A. 5). His office re¬ 
ceived a telephone call July 12, 1951, from O. R. McGuire, 
otherwise known as Colonel McGuire, an attorney in the 
District of Columbia, and as a consequence of this call he 
went to McGuire’s office. McGuire informed him that 
unnamed individuals reportedly were blocking the Ute 
Indian legislation and suggested that the lawyers’ fee 
might be affected; that these individuals would undertake 
to remove obstacles and procure enactment of the legislation 
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within a specified time if a certain amount of money were 
placed in escrow for payment to them if successful (J.A. 
8). Wilkinson reported this conversation to the Federal 
Bureau of Investigation and both he and his brother con¬ 
ferred with George Morris Fay, United States Attorney, 
and appeared as witnesses before a Federal Grand Jury 
in the District of Columbia on December 7, 1951, in a case 
entitled “In Re Complaint Made by E. L. Wilkinson for 
Possible Violation of IS U. S. Code 371, 202, 873 (J.A. 9). 
He was acquainted with Colonel McGuire and Riley Gwynn, 
an attorney who had an interest in the Ute Indian Legal 
fee, and also with Albert A. Grorud, a member of the staff 
of the Indian Affairs Committee of the Senate, but he was 
not acquainted with W. Cameron Pulley or Andrew T. 
Durbin. 

Riley A. Gwynn, attorney and member of the District of 
Columbia Bar, testified that on December 18, 1.951, he ap¬ 
peared before the Grand Jury investigating the Wilkinson 
matter. He was not acquainted with W. Cameron Pulley or 
0. R. McGuire. Prior to July 5, 1951, and while in Florida, 
he talked with Durbin in Washington by telephone. The 
Ute Indian matter was not mentioned. He telephoned 
Durbin in Ohio in September, 1951, inquiring why an FBI 
investigation of the Wilkinson matter. Durbin stated FBI 
agents had questioned him upon Grorud’s suggestion. He 
later saw Durbin in Washington and Durbin exhibited 
anger when advised that FBI agents stated that Grorud 
informed them Durbin had approached him with a proposi¬ 
tion for influencing the Ute Indian legislation for a con¬ 
sideration (J.A. 13). Durbin may have admitted know¬ 
ing McGuire and Pullev and he mav have called them 
hatchet men for Grorud, but he denied having approached 
Grorud. 

Albert A. Grorud testified he was a staff attorney for 
the Interior Committee of the Senate Committee of In¬ 
terior and Insular Affairs. He was acquainted with Durbin 
and Pulley but did not know McGuire or Gwynn. Durbin 




came to liis office July 5,1951, and asked if he were familiar 
with the Ute Indian matter. He told Durbin he knew all 
about it (J.A. 16). He went with Durbin to the Commodore 
Hotel where they had some drinks after Durbin registered 
for a room. Durbin, intoxicated, talked in a rambling man¬ 
ner about a Florida man who thought that he, Grorud, was 
blocking the Ute Indian legislation, and who was interested 
in removing opposition. Durbin rambled on about two or 
three, maybe five hundred thousand dollars, but made no 
offer to him. He told Durbin there was no opposition to 
the legislation (J.A. 17). He also told the waitress not to 
serve any more liquor because Durbin was intoxicated. He 
loaned Durbin $5.00. Upon returning to his office he had 
a visit from Hartley Pulley. He related to Pulley the 
liistorv of the Ute Indian case, stating his belief that Wilkin- 
son was trying to trap him. (J.A. 18.) 

0. R. McGuire, an attorney in the District of Columbia 
testified he was acquainted with Ernest and Glen Wilkinson, 
and had had business transactions in the past with Pulley. 
He knew Grorud, but did not know Durbin or Gwynn. On 
July 12, 1951, Pulley came to his office, showed him a page 
from the Congressional Record and stated that Wilkinson 
had a bill in Congress for the benefit of the Ute Indians 
which was stopped and would not proceed unless some ar¬ 
rangement was made to pay $500,000.00 to see it through 
(J.A. 20). Pulley did not identify the opposition to the bill 
but asked him to pass the information on to Mr. Wilkinson, 
which he did that same afternoon. He did not suggest to 
Pulley that this fee would be $15,000.00 for that service 
(J.A." 21). 

Cameron Hartwell Pulley testified he conferred with 
Grorud at the Capitol July 5,1951. Several days later (J.A. 
27) he went to McGuire’s office and informed him of the 
conversation with Grorud and suggested that Wilkinson 
should be informed that Grorud was going to arrange an 
entrapment of him. No mention was made of money other 
than McGuire’s fee for conveying the information to Wil¬ 
kinson (J.A. 28). 
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TESTIMONY CONCERNING THE CHARGES AGAINST 

THE DEFENDANT: 

Edward J. Armbrustcr, special agent for the Federal Bu¬ 
reau of Investigation, testified he was assigned to the E. L. 
Wilkinson complaint of an alleged conspiracy to extort 
(J.A. 30). Durbin appeared in the office of Mr. Hitz, As¬ 
sistant United States District Attorney, on December 10, 
1951, although he had been subpoenaed to appear before 
the Grand Jury on the following day. Information ob¬ 
tained from Durbin at that time was the same he and 
another agent obtained from him in August. Durbin ap¬ 
peared December 11th in response to the subpoena and 
again on December 12th, and w’as told to keep himself avail¬ 
able for phone call by his attorney or Hitz, or leave word 
where he could be reached for further interview’s or appear¬ 
ances before the Grand Jury (J.A. 32). Durbin appeared 
again on December 17th. He was interrogated during the 
period December 11th through the 17th and he signed two 
statements, but he w’as not taken before the Grand Jury. 
All other witnesses were taken before the Grand Jury. 
Durbin w’as told to leave word with his attorney, Dennv 
Hughes, or Hitz, where he could be reached if he left town 
(J.A. 33). It w’as Armbruster’s recollection that on the 
last day of Durbin’s appearance, December 17, 1951, Hitz 
told him: “ you may be excused; if we w’ant you, we can get 
you through Mr. Hughes, and we will let Mr. Hughes know 
when you will be needed for further testimony.” (J.A. 
34). Sometime between the 10th and 14th of May, 1952, 
in compliance with Hitz’s request, he asked the FBI 
officers in Cleveland and Cincinnati to locate Durbin 
and advise him the subpoena of December 10, 1951, 
was still outstanding and for him to contact the United 
States Attorney in Washington. On July 14,1952, he swore 
out a warrant for Durbin’s arrest charging him with un¬ 
lawful flight to avoid testifying (J.A. 36). He identified 
tw’o statements made and signed by Durbin, one dated De¬ 
cember 10, 1951, the other, December 12, 1951, and both 
were received in evidence (J.A.*04). Durbin did not testify 
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before the Grand Jury until July of 1952 when he was 
returned in custody (J.A. 41). 

HARRY EUGENE MOYER testified he was manager 
of the Kirwin Hotel in Lima, Ohio, and had known Durbin 
fifteen years. Durbin used his proper name when he stayed 
at the hotel with Mrs. Durbin, and he used the name of J. A. 
Sweeny when he registered singly. Durbin registered at 
the hotel as J. A. Sweeny on the night of December 23, 1951 
(J.A. 47). Durbin explained that he used the name of 
Sweeny when on drinking spells (J.A. S).?*) 

The Court overruled defendant’s objection to the stipu¬ 
lated testimony of Charles Irelan that if called he would 
state that in April and May of 1951 he was the United States 
Attorney in the District of Columbia; that the Grand Jury 
impanelled in September, 1951, which heard the Wilkin¬ 
son complaint, completed its regular three months term 
in November, 1951; that about two weeks prior to May 7, 
1952, Mr. Irelan expressed to Mr. Hitz a desire to conclude 
the Wilkinson case by presentation of any remaining evi¬ 
dence within approximately two weeks; that the Grand 
Jury was then scheduled to meet on May 7, 1952, to con¬ 
clude the only matter remaining before it (J.A. 57). 

In response to questions by the Court, the government 
stated that the Grand Jury went out of office on the last 
day of its lS-month statutory life period; that Durbin testi¬ 
fied before this same Grand Jury which returned no in¬ 
dictments in the Wilkinson matter but indicted him; that 
the failure to indict under the Wilkinson complaint did not 
eventuate by reason of Durbin’s absence from the District 
of Columbia; that the only prejudice resulting to the gov¬ 
ernment was the trouble and expense in bringing him back, 
and the government could not say the prosecution in the 
Wilkinson complaint was frustrated by reason of Durbin’s 
alleged flight (J.A. 58). 

ERNEST V. D’AMICO testified he was a Deputy United 
States Marshal at Cincinnati, Ohio, and on May 2, 1952, re- 
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ceived by telephone a request from Mr. Hitz to issue a sub¬ 
poena for Andrew T. Durbin with a return date of May 
7tli in a case entitled complaint of Wilkinson (J.A. 62). He 
made out a subpoena in the form of a card, in duplicate, 
carrying the required information and left one of them in a 
post office box listed to Durbin in Cincinnati (J.A. 65). Not 
having found Durbin by the 7th, he erased that date and 
substituted the 14th upon instruction from Mr. Hitz’s office. 
(The Court called attention of the government to the fact 
that Rule 17(a) of the Federal Rules of Criminal Procedure 
provide for issuance of subpoenas by the clerk under the 
seal of the court.) (J.A. 65.) D’Amico attempted, but did 
not serve either subpoena. 

RALPH E. ROOT, grain broker on the Board of Trade, 
Chicago, Illinois, testified that on June 30, 1952, he went 
with Durbin to the Atlantic Hotel in Chicago. Durbin was 
drunk (J.A. 89). He introduced Durbin by his proper name 
to the clerk and stated the Hagertv Grain Company would 
pay the bill. Durbin signed in as J. A. Kelly (J.A. 90). 

REV. STEPHEN RAYMOND BAUSCHARD testified 
lie had a parish in Columbus, Ohio, and was acquainted with 
Durbin. Early in July, 1952, he received a phone call from 
Durbin in the Atlantic Hotel in Chicago stating he was 
broke and needed funds to leave the city (J.A. 98). He 
sent Durbin $25.00 addressed to J. A. Kelly. Mrs. Durbin 
called to inquire the whereabouts of her husband, as she 
had done on several other occasions (t4tA 7^.„), and he told 
her Mr. Durbin was in Chicago. He personally had never 
seen Durbin drunk, but had heard of his “sprees” through 
Mrs. Durbin (J.A. 99). 

WILLIAM E. TOOTELL, special agent of the Federal 
Bureau of Investigation stationed at Lima, Ohio, testified he 
was on assignment for location of Durbin in May, June, and 
July of 1952, and had a conversation with him in Lima, 
Ohio, on July 14, 1952 (J.A. 112). 



ARTHUR G. TISDALE, special agent with the Federal 
Bureau of Investigation, testified he arrested Durbin at the 
Conrad Hotel, Magnetic Springs, Ohio, on July 17, 1952 
(J.A. 117). 

MILDRED DURBIN testified she left Washington, D. C., 
on December 22, 1951, a Saturday. Her husband had left 
on Monday of the same week (J.A. 119). He told her on 
the evening of the day he left that he was finished with the 
business at Court and that his attorney, Denny Hughes, 
told him he could leave for Ohio to take care of personal 
business (J.A. 120). In June, 1952, they were living with 
her sister in Columbus. He drank almost continuously, 
and about June 28, 1952, he came home late for dinner, 
drunk. Her sister told him she would not have him living 
there and drinking. He left the dinner table, put on his 
hat and left the house (J.A. 124,125). He was attired in a 
sport shirt and sport trousers. He did not have his den¬ 
tures. He did not come back. Father Bauschard called 
her one morning advising that her husband was in Chicago. 
She called the Federal Bureau of Investigation in Cleve¬ 
land around July 1st informing them that Mr. Durbin was 
at the Atlantic Hotel in Chicago, drunk, and under the name 
of J. A. Kelly (J.A. 136), and received a vague answer to 
her question if he were wanted in Washington to testify. 
She next saw him in Lima, Ohio, July 14th where she 
traveled upon receipt of a call from the Holleran Hotel 
that Mr. Durbin was there and “still in a bad wav.” She 
found him at the hotel in a very disheveled condition and 
within a few minutes he had a conversation with an FBI 
agent (J.A. 127). She drove him back to Columbus and let 
him out at a Turkish bath where he usuallv went after 
he had been drinking, and she next saw him in Magnetic 
Springs, Ohio. She and her husband were in Washington, 
D. C., from about the 17th to the 19tli of May, 1952, and 
called Denny Hughes to inquire if anything was doing in 
the Wilkinson case. They were advised in the negative and 
that if wanted he would let them know (J.A. 129). 
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ANDREW T. DURBIN testified his home was in Kenton, 
Ohio, where his family had lived for 75 years. He received 
a subpoena December 10, 1951, directing him to appear 
before the Grand Jury or Mr. Hitz’s office. He called Mr. 
Ilitz and then went to his office that day as requested. He 
returned on the following day as instructed and talked 
to Ilitz and Federal Bureau of Investigation agents. His 
statement was written up and he requested permission to 
show it to an attorney. He then went to the office of Denny 
Hughes. He and Hughes appeared at the Grand Jury on 
December 12th (J.A. 138) and Hitz stated he did not want 
him to testify at that time. After being questioned for two 
hours by the FBI agents he signed a written statement. 
Ilitz then told him that he, Hitz, would keep in touch with 
Mr. Hughes (J.A. 139). He was called by Mr. Hughes on 
a later date and they went to Hitz’s office where he again 
was questioned by Hitz and FBI agents. Hitz stated he 
would get in touch with Mr. Hughes when lie was wanted 
again. Before leaving Washington, he gave his attorney 
addresses and phone numbers where he could be reached 
in Ohio. From that time until the date of his arrest his 
attorney had not advised him that he was wanted in Wash¬ 
ington (J.A. 140). On June 29, 1952, he bought a ticket 
for Indianapolis. He had on a sport shirt and slacks, he 
had been drinking and he did not have his dentures. On the 
train to Indianapolis he met a friend with a quart of scotch, 
who invited him to go to Chicago. He accepted and reg¬ 
istered at the LaSalle Hotel upon arrival under his right 
name. He did a lot of drinking in Chicago for about two 
weeks, and checked in at various hotels under different 
names because he was tight and did not want his wife to 
find him (J.A. 141). From Chicago he went to Lima, 
Ohio, and was shut off drinking on the train. He met his 
wife at the Ilolleran Hotel in Lima and they left together 
for Columbus after a conversation with an FBI agent (J.A. 
143). In Columbus he went to a Turkish bath, but it was 
too late, and he then checked into the Knights of Columbus 
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under his right name. He paid for two nights but couldn’t 
sleep, so early the following morning he checked out and 
hitchhiked to Magnetic Springs to take baths. He was 
arrested there. 

DENNY HUGHES, attorney, testified he was retained 
as counsel by Durbin about December 10, 1951, and he had 
many conferences with Mr. Hitz (J.A. 153), and on at least 
four occasions he sent Durbin to see him. They had an 
arrangement whereby Hitz was to call him anytime Durbin 
was needed. On December 17, 1951, Hitz told him that 
Durbin could go home and that if needed again he could 
get in touch with him. He advised Hitz that he had tele¬ 
phone numbers and addresses for Durbin in Ohio, and 
would need 4S hours notice to produce him (J.A. 156.) No 
request to produce Durbin was received from Hitz after 
December 20, 1951. Durbin was in Washington in May of 
1952 and called him at that time (J.A. 159). 

WILLIAM HITZ, Assistant United States Attorney, 
District of Columbia, testified he had an arrangement with 
Mr. Hughes whereby Durbin from time to time might absent 
himself within the city and Mr. Hughes would be respon¬ 
sible for producing him on notice J.A. 162). On at least one 
occasion he recalled that Hughes produced Durbin upon re¬ 
quest. Durbin was not taken before the Grand Jury when 
he appeared for that purpose because he, Hitz, was not sat¬ 
isfied with his statement. He made no request of Mr. 
Hughes to produce Durbin after December 17, 1951, either 
before or after the subpoena of May 2, 1952, was issued, 
and did not to so because he wanted to give Durbin as little 
notice of the subpoena as possible (J.A. 163). 

STATUTES INVOLVED 

Title 18 U.S.C. 1073, Flight to Avoid Prosecution or Giv¬ 
ing Testimony, so far as pertinent, reads as follows: 

Whoever moves or travels in interstate or foreign 
commerce with intent * * * (2) to avoid giving testi- 



mony in any criminal proceedings in such place in 
which the commission of an offense punishable by im¬ 
prisonment in a penitentiary is charged, shall be fined 

* * * 

Violations of this section may be prosecuted only 
in the Federal judicial district in which the original 
crime was alleged to have been committed or in which 
the person was held in custody or confinement. June 
26,1948, c. 645, 62 Stat. 755. 

STATEMENT OF POINTS 
I 

No Criminal Charge Existed at the Time of the Flights 
Alleged, and Title 18 U.S.C. 1073 had no Application to 
the Defendant. 


II 

No Criminal Proceeding Existed at the Time of the Flights 
Alleged, and the Fugitive Statute had no Application to 
the Defendant. 


III 

The Evidence Demonstrated but One Flight, if any, and the 
Appellant was not Chargeable for each State Line 
Crossed. 

IV 

The Federal District Court for the District of Columbia 
was Without Jurisdiction to Try Appellant for a Flight 
Originating in Ohio. 


V 

Hearsay and Secondary Evidence of a Separate and Dis¬ 
similar Crime was not Admissible Over Objection to 
Establish the Criminal Proceeding and Charge from 
which Appellant Allegedly Fled. 
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VI 

The Appellant Left the Jurisdiction with Permission; there 
was no Criminal Proceeding- or Charge from which He 
Could Flee, and the Verdict was Contrary to the Evidence 
and the Weight of the Evidence. 

SUMMARY OF ARGUMENT 

I 

A Federal Grand Jury’s Investigation of a Complaint that 
Unidentified Persons Sought Payment of Money for In¬ 
fluencing Passage of Legislation in Congress does not 
Constitute a Charge Within the Restrictive Provisions of 
the Fugitive Statute, 18 U.S.C. 1073, and the Defendant 
Could not be in Violation of the Statute Even Though He 
Traveled Interstate to Avoid Testifying Before the Grand 
Jury. 

II 

A Federal Grand Jury’s Investigation of a Complaint that 
Unidentified Persons Sought Payment of Money for In¬ 
fluencing Passage of Legislation in Congress does not 
Constitute a Criminal Proceeding Within the Restrictive 
Provisions of the Fugitive Statute, 18 U.S.C. 1073, and 
the Defendant Could not be in Violation of the Statute 
Even Though He Traveled Interstate to Avoid Testifying 
Before the Grand Jury. 

III 

A Person Traveling Interstate in Violation of the Fugitive 
Statute, 18 U.S.C. 1073, Is Chargeable as a Fugitive but 
Once for Each Flight, not According to the Number of 
State Lines Crossed. 

IV 

Since Venue Under Title 18 U.S.C. 1073 Is Restricted to the 
Federal District Wherein the Crime Originated, the Dis¬ 
trict of Columbia was Without Jurisdiction to Try the 



Defendant for an Alleged Flight from Ohio Into Illinois 
as Charged in the Second Count of the Indictment. 

V 

Introduction of Hearsay and Secondary Evidence of a Sepa¬ 
rate and Dissimilar Crime Over Objection to Show the 
Nature of the Wilkinson Complaint Violated the Rule 
Barring Evidence of Other Crimes and Put Defendant’s 
Reputation in Issue to His Prejudice. 

VI 

There was no Criminal Proceeding or Charge from which 
Defendant Could Flee When He Left the District of Co¬ 
lumbia, and, Having Left With the Permission of the 
Government, the Verdict was Contrary to the Evidence 
and the Weight of the Evidence. 

ARGUMENT 

I 

A Federal Grand Jury’s Investigation of a Complaint that 
Unidentified Persons Sought Payment of Money for In¬ 
fluencing Passage of Legislation in Congress does not 
Constitute a Charge Within the Restrictive Provisions of 
the Fugitive Statute, 18 U.S.C. 1073, and the Defendant 
Could not be in Violation of the Statute Even Though He 
Traveled Interstate to Avoid Testifying Before the Grand 
Jury. 

Subsection (2) of 18 U.S.C. 1073 contains four essential 
elements to sustain the charge of flights, i.e., (a) interstate 
movement with (b) intent to avoid testifying in (c) a 
criminal proceeding wherein (d) an offense punishable by 
imprisonment is charged. 

The defendant admitted his movement interstate on or 
about the dates alleged in the indictment, but denied the 
existence of the remaining elements. The crime being statu¬ 
tory in origin, it is to be stricly construed. 



14 


Wilkinson’s complaint to the Federal Bureau of Investi¬ 
gation came under investigation by the District of Colum¬ 
bia Grand Jury impanelled September 4, 1951, at the in¬ 
stance of the United States District Attorney. The Grand 
Jury subpoenaed and heard various witnesses connected 
with or having knowledge of the subject of the Wilkinson 
complaint. The defendant was prevented from testifying be¬ 
fore the Grand Jury by the assistant United States At¬ 
torney in charge until after his arrest July 17, 1952, pur¬ 
suant to a warrant charging unlawful flight issued in the 
District of Columbia by the United States Commissioner. 
The Grand Jury determined that no one was chargeable 
in the Wilkinson matter, and thereupon indicted defendant 
as being a fugitive from their processes in violation of Title 
18 U.S.C. 1073. The question then arises as to whether it 
was possible for defendant to be a fugitive under the stat¬ 
ute no matter what liis motive or intent may have been in 
traveling to Ohio and from there into Illinois some six 
months later. 

The term criminal charge means a charge forming the 
foundation of a judicial proceeding which is a criminal pro¬ 
ceeding, and a criminal charge exists in law only after a 
formal written complaint has been made against the ac¬ 
cused and a prosecution initiated. 1 

The Supreme Court considered the nature of a criminal 
charge in United States v. Patterson , 150 U. S. 65, 14 S. Ct. 
20, 37 L. Ed. 999, wherein it is stated: 

A criminal charge , strictly speaking, exists only when 
a formal written complaint has been made against the 
accused and, a prosecution initiated. It is true the 
popular understanding of the term is “accusation,” 
and it is freely used with reference to all accusations, 
whether oral, in the newspapers, or otherwise; but in 
legal phraseology it is properly limited to such ac¬ 
cusations as have taken shape in a prosecution. In 
the eyes of the law a person is charged with crime only 
when he is called upon in a legal proceeding to answer 


1 16 C.J. Pffh 1; 22 C.J.S. pgh 1, p. 49; 14 Am Jur. pgh 7, p. 758. 
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to such a charge. Mere investigation by prosecuting 
officers, or even the inquiry and consideration by ex¬ 
amining magistrates of the propriety of initiating a 
prosecution, do not of themselves create a criminal 
charge. The hearing and deciding on a criminal charge 
is something which takes place only after a criminal 
charge has been legally made. # • 

The question presented in the Jones Case ( U . S. v. 
Jones , 134 U. S. 483) was whether the hearing and de¬ 
ciding of motions with respect to bail, and for continu¬ 
ances in cases pending before the commissioner, was a 
hearing and deciding on criminal charges within the 
scope of that clause, and it was held that it was. But 
in that case the criminal charges had been made; that 
is, FORMAL WRITTEN COMPLAINTS HAD BEEN 
FILED, WARRANTS ISSUED, THE DEFEND¬ 
ANTS ARRESTED, AND THE CASES WERE 
PENDING. * # * 


Prior to or during the lifetime of the Grand Jury im¬ 
panelled September 4,1951, no warrants were issued in con¬ 
nection with the Wilkinson complaint, nor was any one at 
any time under the necessity of entering a plea to a 
charge. The Wilkinson complaint was presented to the 
Grand Jury as an original matter, and its proceeding 
labeled In re Complaint Made by E. L. Wilkinson , for 
possible Vio. 18 U.S.C. 371, 202, 872 was an investigation , 
nothing more. An investigation is not a charge. 2 

No charge ever existed in the Wilkinson matter, and 
without a charge there could be no criminal proceeding. 
The rights and prerogatives of the Grand Jury considering 
the Wilkinson matter did not include the processes of Title 
18 U.S.C. 1073, and the defendant could not be fugitive 
from it. The nature of the Grand Jury proceeding being 
apparent on the face of the indictment, the Court com¬ 
mitted reversible error in denying defendant’s motion to 
dismiss prior to trial and in adjudging the defendant guilty 
of a crime he could not commit. 


* Bennett et al. v. United States, 70 App. D. C. 76, 104 F. 2d 209. 



A Federal Grand Jury’s Investigation of a Complaint that 
Unidentified Persons Sought Payment of Money for In¬ 
fluencing Passage of Legislation in Congress does not 
Constitute a Criminal Proceeding Within the Restrictive 
Provisions of the Fugitive Statute, 18 U.S.C. 1073, and 
the Defendant Could not be in Violation of the Statute 
Even Though He Traveled Interstate to Avoid Testifying 
Before the Grand Jury. 

A criminal proceeding is a prosecution of a person 
charged with a criminal offense contemplating the convic¬ 
tion and punishment of the person prosecuted. 3 An in¬ 
vestigation is no more a criminal proceeding than it is a 
charge, and there can be no criminal proceeding without the 
foundation of a criminal charge. 4 The question of a crimi¬ 
nal proceeding is considered by the Supreme Court in 
Post v. United States, 161 U. S. 583,16 S. Ct. 611, 40 L. Ed. 
816, where it is stated: 

Criminal proceeding cannot be said to be brought or 
instituted until a formal charge is openly made against 
the accused, either by indictment presented or informa¬ 
tion filed in court, or at the least, by complaint before a 
magistrate. Virginia v. Paul, 148 U. S. 107; Rex v. 
Phillips, Russ & Ry. 369; Regina v. Parker, Leigh & 
Cane , 459; C. S. 9 Cox Crim. Cas. 475. The submis¬ 
sion of a bill of indictment by the attorney for the gov¬ 
ernment to the grand jury, and the examination of wit¬ 
nesses before them, are both in secret, and are no part 
of the criminal proceedings against the accused, but 
are merely to assist the grand jury in determining 
whether such proceedings shall be commenced. The 
grand jury may ignore the bill, and decline to find any 
indictment; and it cannot be known whether any pro¬ 
ceed will be. instituted against the accused until the 
indictment against him is presented in open court. 


1 Ballantine’s Law Diet., Second Ed. 
C.J. pgh 1, 82 ipra. 
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No information eve?'filed in the Wilkinson matter; no 
complaint ever was taken before a magistrate, and no in¬ 
dictment ever was returned. The Wilkinson complaint 
therefore could not qualify within the definition of the Su¬ 
preme Court as a criminal proceeding. No charge in the 
Wilkinson matter ever having been in existence, there could 
be no criminal proceeding from which the defendant fled. It 
being apparent on the face of the indictment that the Grand 
Jury’s consideration of the Wilkinson complaint amounted 
at most to an investigation, it was reversible error to deny 
defendant’s motion to dismiss the indictment made prior 
to trial and in adjudging defendant guilty of a crime which 
he in fact could not commit. 

m 

A Person Traveling Interstate in Violation of the Fugitive 
Statute, 18 U.S.C. 1073, Is Chargeable as a Fugitive but 
Once fcr Each Flight, not According to the Number of 
State Lines Crossed. 

The appellant was under the necessity of crossing more 
than one State line in the course of his journey from the 
District of Columbia to Ohio on December 20, 1951, but the 
indictment contained only a single count for that alleged 
violation of the fugitive statute. For approximately six 
months the appellant resided in Ohio and then went into 
Chicago, and the second count charged that journey as a 
separate violation of the statute even though the indict¬ 
ment charged his fugitive status originated December 20, 
1951, and there appears nowhere in the evidence any show¬ 
ing that his alleged status as a fugitive terminated in any 
manner whatsoever until his arrest on July 17, 1952. The 
question of single or successive violations was considered in 
Blockburger v. United States , 284 U. S. 299, wherein it is 
stated: 

The distinction stated by Mr. Wharton is that “when 
the impulse is single, but one indictment lies, no mat- 
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ter how long the action may continue. If successive im¬ 
pulses are separately given, even though all unit in 
swelling a common stream of action, separate indict¬ 
ments lie.” Whatron's Criminal Law, 11th ed. pgh. 
34. Or, as stated in note 3 to that section, “The test 
is whether the individual acts are prohibited, or the 
course of action which they constitute. • • •” 

The primary purpose of the fugitive statute within its 
prescribed field is to provide an expeditious means of re¬ 
turning the person who would avoid the lawful processes 
of the demanding state and secondarily to punish for the 
flight. Assuming, arguendo, the existence of a charge and 
criminal proceeding at the time defendant made the two 
trips in question, he still was chargeable for but one flight, 
not two, for if his status at a fugitive began when he left 
the District of Columbia, it did not terminate until his arrest 
on July 17, 1952. The Court erred adjudging appellant 
guilty of two crimes where but one was chargeable. 

IV 

Since Venue Under Title 18 U.S.C. 1073 Is Restricted to the 
Federal District Wherein the Crime Originated, the Dis¬ 
trict of Columbia was Without Jurisdiction to Try the 
Defendant for an Alleged Flight from Ohio Into Illinois 
as Charged in the Second Count of the Indictment. 

The jurisdictional section of Title 18 U.S.C. 1073 applies 
to both categories of persons contemplated by the statute, 
i.e., those moving interstate to avoid prosecution and/or 
confinement, and those seeking to avoid giving testimony. 
The defendant was subpoenaed by the Grand Jury for his 
first appearance on December 11, 1951, to testify in the 
IVilkerson investigation. He appeared on several occasions 
but was prevented from testifying by the government simply 
because his testimony was considered of no help. De¬ 
fendant was neither in custody nor confinement in the Dis¬ 
trict of Columbia prior to his departure on December 20, 
1951, and in such case the statute specifically provides that 
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prosecution may be bad only in the Federal judicial district 
in which the original crime was alleged to have been com¬ 
mitted. The second count of the indictment charged that 
the crime therein was committed in Ohio by defendant’s 
trip to Chicago. He therefore was triable only in that Fed¬ 
eral District. The Court erred in denying defendant’s 
motion to dismiss the indictment and in adjudging him 
guilty of a violation beyond the jurisdiction of the Dis¬ 
trict of Columbia. 


V 

Introduction of Hearsay and Secondary Evidence of a Sepa¬ 
rate and Dissimilar Crime Over Objection to Show the 
Nature of the Wilkinson Complaint Violated the Rule 
Barring Evidence of Other Crimes and Put Defendant’s 
Reputation in Issue to His Prejudice. 

The defendant waived jury and was tried to the Court. 
Defendant’s motion for a bill of particulars was overruled 
and opposing counsel at trial could not find a common 
ground for stipulating the nature of the Wilkinson com¬ 
plaint. The government made no offer to present the fore¬ 
man of the Grand Jury that considered the Wilkinson com¬ 
plaint, nor was any excuse made for his absence to lay the 
ground for introduction of secondary and hearsay evidence. 
In a reported case somewhat similar to this 5 it appears 
that the judge who acted in the capacity of a one-man 
Grand Jury testified at trial as to the nature and extent of 
the proceedings before him to establish application of the 
fugitive statute to the defendant therein. 

The government proffered and the Court admitted over 
objection lengthy and detailed hearsay conversations be¬ 
tween the individuals concerned in the Wilkinson matter 
for the announced purpose of showing the alleged crime 
under consideration by the Grand Jury. 


6 Hemans v. United States, 163 F. 2d 228 (1947). 
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The minute details of the conversations and happenings 
that went to make up the Wilkinson matter were of no 
concern to the Court. The Court was concerned with 
whether a criminal proceeding existed wherein an offense 
punishable by imprisonment was charged, and whether 
defendant moved interstate with intent to avoid testify¬ 
ing. Since no charge or criminal proceeding existed in the 
Wilkinson matter, it was impossible for the government to 
show the application of the fugitive statute by direct and 
competent evidence. There was no formal written com¬ 
plaint offered in evidence; no warrant of arrest issued or 
executed; no docket entries of any pleas, hearings or judicial 
actions, and finally, no testimony by the Grand Jury fore¬ 
man who could give the best evidence of what his group 
had under consideration. The conversations and events 
in the Wilkinson matter of which the defendant had no 
knowledge were entirely incompetent. No proper basis 
was laid to bring such testimony within any of the excep¬ 
tions to the best evidence rule or the rule barring evidence 
of other and dissimilar crimes . 6 

The effect of this testimony, if not showing actual sepa¬ 
rate and dissimilar crime for the purpose of proving flight, 
was to place the reputation of defendant in issue on a 
matter not related to the crime of which he was convicted . 7 
The introduction of this evidence was so prejudicial as to 
constitute reversible error. 

* Martin v. United States, 75 U. S. App. D. C. 399. People v. Molineux, 
168 N. Y. 264, 61 N.E. 286. 62 L.R.A. 193. Underhill’s Criminal Evidence, 
Fourth Ed. Pgh. 183. Evidence of similar and independent crimes (but 
never of those which are dissimilar) is often relevant to show the presence 
of some specific intent. 

T Crawford v. United States, 59 U. S. App. D. C. 356: In a criminal 
trial, no one can place the reputation of a defendant in issue but the de¬ 
fendant himself. 
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VI 

There was no Criminal Proceeding or Charge from which 
Defendant Could Flee When He Left the District of Co¬ 
lumbia, and, Having Left With the Permission of the 
Government, the Verdict was Contrary to the Evidence 
and the Weight of the Evidence. 

The defendant was questioned by two FBI agents in 
August of 1951. He appeared at the office of the assistant 
United States Attorney on December 10, 11, 12 and 17, 
1951, once in response to a subpoena, and on the other oc¬ 
casions upon direct order of Mr. Hitz or at his request 
transmitted through defendant’s attorney, Denny Hughes 
(J.A. 154). He was questioned on each occasion and made 
two written statements concerning his knowledge of the 
Wilkinson matter. All other witnesses were taken before 
the Grand Jury on or prior to December 18th, but defend¬ 
ant was not permitted to testify because Hitz was not 
satisfied with his statement (J.A. 163). On December 17th 
the defendant was excused from further appearance sub¬ 
ject to call by his attorney upon request by Hitz. FBI 
agent Armbruster was present when the arrangement was 
made. He testified as follows in response to questioning by 
Mr. Hitz (J.A. 33): 

Q. Actually, what was he told with respect to further ap¬ 
pearance under that subpoena, Mr. Armbruster? 

A. I don’t recall the exact words, but in substance he 
was told to hold himself in readiness for further appear¬ 
ances before the Grand Jury. 

Q. And in the event that he should desire to leave town 
was he given any instructions by me? 

A. He was to leave word with Mr. Hughes or with you 
where he could be reached if we wanted to reach him. 

This witness again gave his version of the arrangement by 
quoting Mr. Hitz (J.A. 34): 

“You may be excused; if we want you, we can get you 
through Mr. Hughes, and we will let Mr. Hughes know 
when you will be needed for further testimony.” 
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Mr. Hughes testified that Hitz told him they were through 
with the defendant and he could go home; that Hitz would 
contact him if the defendant was wanted (J.A. 154). Mr. 
Hitz testified he told the defendant and Mr. Hughes that the 
defendant could absent himself within the city from time 
to time if Mr. Hughes would be responsible for producing 
him on notice (J.A. 162). 

The record indicates the Grand Jury was in recess after 
December 18th. The above arrangement having been made, 
defendant left for Ohio December 20, 1951, with permis¬ 
sion of his counsel. In accordance with the agreement 
with Mr. Hitz, he left several addresses and telephone num¬ 
bers with his attorney where he could be reached. 

The first count of the indictment charged defendant with 
criminal intent when he left for Ohio on December 20, 1951. 
The evidence, however, not only does not show any criminal 
intent, but actively opposes such an inference and demon¬ 
strates quite clearly a total absence of any intent to avoid 
testifying before the Grand Jury. There was no subpoena 
outstanding for his appearance; he had been excused by 
his attorney and the assistant district attorney; he had an¬ 
nounced his intention of going to his home in Ohio; he left 
his address and telephone number with his counsel; he 
understood the arrangement between counsel that he was to 
return when notified by his attorney upon request of the 
assistant district attorney; the Grand Jury was in recess 
on December 20th. The question of intent was considered 
in Barrow v. Owen , 89 F. 2d 476, cited in 18 U.S.C.A. 1071: 

The gravamen of an offense under former section 
408e of this title was that defendant fled a state 
with intent to avoid prosecution therein, and mere ab¬ 
sentee from the state of prosecution was not sufficient 
proof of the crime. 

Presumably the government would hope to derive com¬ 
fort from the fact that the defendant registered under an 
assumed name at a Lima, Ohio, hotel on December 23, 1951. 
So far as he knew, and so far as the evidence shows, no 
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one even wanted to see or talk to the defendant about the 
Wilkinson matter on December 23rd. The defendant testi¬ 
fied he often registered under assumed names when on 
drinking sprees to avoid detection by his wife. In this in¬ 
stance he was well known to the clerk and the registration 
was later changed to his proper name. 

The record demonstrates no further activity in the 
Wilkinson matter until the latter part of April, 1952, when 
the United States District Attorney directed Hitz to con¬ 
clude the case (J.A. 57). The Grand Jury then was sched¬ 
uled to meet on May 7, 1952, and, purposely ignoring his 
agreement with defendant’s counsel, Hitz requested the 
Marshal in Cincinnati, Ohio, by telephone to subpoena the 
defendant for May 7th. The Marshal filled out duplicate 
cards and attempted to deliver one to the defendant at his 
residence in Cincinnati. He dropped one card in defend¬ 
ant’s mail box, and erased the date on the other and sub¬ 
stituted a return date of May 14,1952, upon further instruc¬ 
tion from Hitz’s office. (The Court observed that the card 
was not a subpoena but a notification (J.A. 65).) 

Meantime, in Washington, FBI agent Armbruster called 
the Bureau offices in Cleveland and Cincinnati at Hitz’s 
direction asking them to locate and advise defendant the 
subpoena of December 10, 1951, was outstanding and to 
contact Hitz. These calls were made somewhere between 
the 10th and 14th of May, 1952. Mrs. Durbin telephoned 
the Cleveland office of the FBI about July 1, 1952, giving 
them Mr. Durbin’s location in Chicago, and specifically 
inquiring if he were wanted in Washington to testify. The 
Cleveland office gave her a vague and indefinite answer. 

The second count of the indictment charged defendant 
with flight when he went to Chicago on June 29, 1952, yet 
the evidence shows he was in Washington between the 17th 
and 19th of May, 1952, making inquiry of his attorney if he 
were wanted. Mr. Hughes told him he was not, and that 
he would call him if needed. There is no contradiction 
of defendant’s reason for the Chicago trip—a drinking 
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spree. The government presumably would take comfort in 
defendant’s habit of registering under assumed names 
when drinking, but it is difficult to draw an inference of 
intent to violate the statute simply because he crossed a 
state line where the record shows he used an assumed 
name at a time when no one wanted him in Washington. 
His true identity was known on the occasions when he was 
drinking and registered under assumed names, and, in 
any event, any unfavorable inference is more than offset 
by the defendant’s open residence in Ohio and circulation 
amongst his friends and relatives for a period of many 
months before his arrest. The only prejudice to the gov¬ 
ernment occasioned by defendant’s absence was the ex¬ 
pense and trouble of bringing him back (J.A. 58). That 
prejudice could have been avoided by a simple telephone 
call to Mr. Hughes, for the defendant was in Washington in 
May making inquiry if he were wanted. The government, 
however, for its own unexplained reasons, dishonored an 
agreement with counsel in order that defendant might have 
the least possible notice of the fact that attempts were 
being made to subpoena him, and then brought him back 
under arrest to prosecute and ostensibly close the Wilkin¬ 
son case by presentation of his testimony which already had 
been rejected more than once when offered and the con¬ 
tent of which was well known to the government. Nothing 
had transpired between December of 1951 and May of 1952 
to give the government any reason to believe that defend¬ 
ant’s testimony would be more satisfactory. The record 
shows, however, that defendant was extensively examined 
before the Grand Jury as to his own movements from the 
time he left Washington until his arrest, and Mr. Hughes 
allegation that defendant was permitted to testify before 
the Grand Jury after agreement with Mr. Hitz that ques¬ 
tions would not be asked pertaining to flight was stricken 
from the record by the Court as irrelevant. The verdict 
is contrary to the evidence and the weight of the evidence. 8 

* Isbell v. United States, 227 F. 788. Curley v. United States, 81 U. S. 
App. D. C. 2S9, 160 F. (2) 229. 
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CONCLUSION 

No criminal proceeding or charge existed in contempla¬ 
tion of the fugitive statute on the dates when appellant 
traveled interstate. The rights and prerogatives of the 
Grand Jury investigating the Wilkinson complaint did not 
include the processes of Title 18 U.S.C. 1073, and the ap¬ 
pellant could not be a fugitive thereunder. In any event, 
he moved interstate with permission of the government 
and his own counsel. 

Appellant believes that by reason of the foregoing errors 
the conviction should be set aside. 

Respectfully submitted, 

Rex K. Nelson, 

Eugene X. Murphy, 

James K. Hughes, 

Columbian Building, 
Washington, D. C. 

Counsel for Appellants, 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding- a Criminal Term 

Grand Jury Impanelled September 4, 1951 
Sworn in September 5, 1951 
United States of America, 


v. 

Andrew T. Durbin and Mildred Durbin. 

Criminal No. G.J. 1153-52. Grand Jury Original. 

Vio. 18 U.S.C. 1073. 18 U.S.C. 3. 

The Grand Jury charges: 

On or about December 20, 1951, defendant Andrew T. 
Durbin, aided and abetted by Mildred Durbin also made 
hereby a defendant, traveled in interstate commerce from 
Washington, D. C., to the State of Ohio with intent to 
avoid giving testimony before the grand jury in the United 
States District Court for the District of Columbia in a 
criminal proceeding entitled “In re Complaint Made by 
E. L. Wilkinson, For Possible Vio. 18 U.S.C. 371, 202, 872,’’ 
in which proceeding the commission of an offense punish¬ 
able by imprisonment in a penitentiary w r as charged. 

Second Count. 

On or about June 29,1952, defendant Andrew T. Durbin, 
aided and abetted by Mildred Durbin also made hereby a 
defendant, traveled in interstate commerce from the State 
of Ohio to the State of Illinois with intent to avoid giving 
testimony before the grand jury in the United States Dis¬ 
trict Court for the District of Columbia in a criminal pro¬ 
ceeding entitled “In re Complaint Made by E. L. Wilkinson, 
for Possible Vio. 18 U.S.C. 371, 202, 872,” in which pro¬ 
ceeding the commission of an offense punishable by im¬ 
prisonment in a penitentiary was charged. 
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Third Count. 

Defendant Mildred Durbin, knowing that Andrew T. Dur¬ 
bin had committed the offense against the United States 
charged in Count One, did, between about December 21, 
1951, and July 7, 1952, in the State of Ohio, comfort and 
assist the said Andrew* T. Durbin in order to hinder and 
prevent his apprehension for the said offense, which offense 
may be prosecution only in this District. 

Charles M. Irelax, 
Attorney of the United States in and 
for the District of Columbia. 

A True Bill: 

George M. Thompson, Foreman. 


#*•**#**•* 


MOTION FOR A BILL OF PARTICULARS 
AND MOTION TO DISMISS 

Comes now* the defendants by and through their attorney 
and respectfully moves the Court to dismiss the indict¬ 
ment herein returned on the ground that the said indict¬ 
ment does not set forth a criminal offense against these 
defendants. 

2. In the alternative, the defendants respectfully request 
that they be furnished a Bill of Particulars setting forth 
in more detail the acts they are alleged to have done which 
w’ould constitute a criminal offense. 

(s) James K. Hughes, 
Attorney for Defendants, 
416 Fifth Street, N.W. 

Service Acknowledged; This 26th day of February, 1953. 

(s) Charles M. Irelax, U. S. Attorney by E. R. Davis. 


####****** 
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On this 6th day of March, 1953 came the defendants by 
their attorney, James K. Hughes, Esquire, and the Attorney 
of the United States; whereupon, the motions of the de¬ 
fendants for a bill of particulars and to dismiss, coming 
on to be heard, after argument by counsel are each denied 
bv the Court. 

The trial date is set for May 11, 1953, without a jury, be¬ 
fore Judge Holtzoff. 

By direction of Alexander Holtzoff, Presiding Judge, 
Criminal Court No. One. Harry M. Hull, Clerk, 
by (s) Paul R. Rosen, Deputy Clerk. 

Present: United States Attorney. By William Hitz, As¬ 
sistant United States Attorney; Chloe MacReynolds, Of- 
cial Reporter. 


*##*#####:» 

2 * Washington, D. C., 

Wednesday, May 20, 1953. 

The above-entitled case came on for trial before the 
Hon. Alexander Holtzoff, Judge, at 12 o’clock, noon. 


####*###*# 

3 The Court: The Court is correctly informed that 

you prefer to be tried by the Court without a jury, 
and desire to waive a jury? 

Mr. Durbin: Yes, Your Honor. 

Mrs. Durbin: Yes. 

The Court: Let the waiver be filed. 

#########» 


5 GLEN A. WILKINSON 

was called as a witness by the Government, and 
being first duly sworn, was examined and testified as 
follows: 



DIRECT EXAMINATION 


By Mr. Hitz: 

Q. Mr. Wilkinson, give your full name. A. My name 
is Glen A. Wilkinson. 

Q. You are a member of the bar of this city, are you, 
sir? A. I am, yes, sir. 

Q. Do you have a brother named Ernest Wilkinson? A. 
I do. 

Q. He likewise practices law in Washington, does he? A. 
That is correct. 

• «•••••••• 

Q. Were you associated with your brother in the prose¬ 
cution of a claim on behalf of the Ute Indians against 

6 the United States Government? A. I was, yes, sir. 

*#***•*••• 

7 Q. Mr. Wilkinson, did a time come when through 
you and your brother’s efforts there was an award 

made in the Court of Claims on behalf of the Indians 
against the United States Government? A. There was, sir. 

Q. What was the amount of the award? A. Roughly, it 
was just under thirty-two million dollars. 

Q. Subsequent to that were efforts made to obtain en¬ 
abling legislation from Congress to pay the awmrd made 
by the Court of Claims? A. There were. As His Honor 
is aware, the jurisdictiontional act in this case, as in 
most Indian claims, provides that when and if a judgment 
is entered against the United States the proceeds of the 
judgment are deposited to the credit of the tribe in the 
United States Treasury. Thereafter, in order for the 
Indian tribe to obtain any of the fruits of that judgment, 
it is necessary for Congress to enact additional legis¬ 
lation providing for such payment. 
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8 Q. Was one presented to the Senate committee 
having like jurisdiction? A. That’s correct? 

• •*•••**#* 

Q. In the month of July, 1951, would you tell us whether 
the Senate bill was still in the Senate Indian committee? 
A. To the best of my recollection, it was, Mr. Hitz, It was 
being considered by the committee at that time. That 
is, the House bill which had been passed by the House and 
was numbered H.R. 3795. 

Q. That House bill is the one that the committee was 
considering whether to adopt or not for its Senate 

9 bill, is that right? A. That’s correct. 

Q. Mr. Wilkinson, were there other lawyers as¬ 
sociated wfith the prosecution of this claim besides yourself 
and your brother? A. Yes, sir, there were sixty-seven 
others. 

• ***##**## 


10 Q. Was the method of payment and the amount 
of payment of the lawyer’s fees undecided in the 

first half of the month of July, 1951? A. It was still un¬ 
decided. 

• ••••••••• 

Q. Do you know a man named Riley Gwynn? 

11 A. I do. 

#**••#*•*• 

Q. Have you and your office had any legal association 
with him in cases? A. Yes, sir, and he aided to a small 
extent in the Ute litigation. 

Q. Forthcoming from his participation in the Ute case 
was there some fee due him? A. Yes, sir. 

Q. Approximately what could he look for. A. Oh, I 
should say something less than $10,000. 
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Q. And the fee of all the lawyers together amounted 
to how much when finally — A. Two million eight hundred 
thousand dollars. 

Q. Do you know Andrew Durbin, the male defendant 
here? A. I do not. 

12 Q. Have you ever met him? A. Not to the best 
of my recollection. 

##***#*### 

14 Q. Do you know a man named Albert A. Grorud, 
G-r-o-r-u-d, connected with the Indian Affairs Com¬ 
mittee of the Senate? A. Yes, sir. 

Q. How long have you known Mr. Grorud? A. Approxi¬ 
mate! v 13 vears. 

* » 


Q. Is lie a member of the staff of the so-called Indian 
Affairs Committee of the Senate? A. He is. It’s now 
the Interior and Insular Affairs Committee. 

Q. Do you know what position in 1931 in the summer he 
held with that committee? A. I believe his title was 
staff specialist, or something of that nature. He was, I 
might explain, he was the person who ordinarily advised 
members of the Indian Subcommittee of the Interior and 
Insular Affairs Committee — the staff specialist on that 
work. 


**#####•#• 


13 Q. Mr. Wilkinson, is it a fact that the award 
given in the Ute case was the biggest award ever made 
against the United States Government? A. So far as I 
know. 

The Court: What was the amount of the award? 

The Witness: Just under thirty-two million, Your Honor. 

###*##**## 
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Q. Do you know a man named Pulley, P-u-l-l-e-y? A. To 
the best of my knowledge, I have never met him. 

Q. I refer to W. Cameron Pulley, C-a-m-e-r-o-n, P-u-l-l-e-y. 
You don’t know* him? A. To best of my recollection, I have 
never met the gentlemen. 

Q. Do you know Mr. 0. R. McGuire? A. Yes, sir. 

Q. How long have you known Mr. McGuire? A. I first 
met him on July 12,1951. 

Q. Were you in your law’ office at Jackson Place 
16 on the morning of July 12, ’51? A. I w’as. 

Q. Did your brother receive a telephone call that 
morning? A. Yes, he did. 

Q. As a result of the telephone call did your brother 
Ernest ask you to keep an appointment? A. He did. He 
asked me to keep an appointment he had made w’ith 0. R. 
McGuire. 

Q. For what time and w’hat place? A. 3 p.m. that 
afternoon. 

Q. The 12th of July, 1951? A. Yes, sir. 

Q. Did you keep that appointment w’ith Mr. McGuire? 
A. I did. I appeared at Mr. McGuire’s office at 3 p.m. that 
afternoon. 

Q. Is he also known to you as Colonel McGuire—more 
frequently called Colonel McGuire? A. That’s correct. 

Q. Will you tell us what happened from the time you 
came in his office? 

Mr. Janies K. Hughes: I object, if Your Honor please— 
hearsay. 


17 By Mr. Hitz: 

Q. Mr. Wilkinson, was Mr. Durbin’s name mentioned in 
the conference between vou and Air. McGuire? A. A T o, sir. 

v 7 

#######*# # 
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28 Mr. Hitz: I would like to reply to Mr. Hughes’ 
objection on the grounds of hearsay as to what took place 
between Mr. Wilkinson here and Mr. McGuire out of the 
presence of Mr. Durbin. We don’t believe that that is 
an objection that is well taken, because we don’t believe 
it is hearsay. We are not offering that to prove the truth 
of what was said between the two. W"e are offering it not 
even to prove that it was said. We are offering to prove 
that it was something that was being investigated by the 
Grand Jurv. It need not have anv basis in fact. 

The Court: With that limitation I will accept the evidence. 

Mr. James K. Hughes: That is over my objection, Your 
Honor, and the motion to strike, too. 

29 The Court: Of course. I understand that you still 
adhere to your objection. I will overrule it. 

Mr. Hitz: And with that limitation on the use of the 
evidence, may I have Mr. Wilkinson relate what took place 
between him and Mr. McGuire? 

The Court: Yes, It is being admitted subject to that 
limitation. 

The Witness: I went, as I said, to Mr. McGuire’s office 
at 3 p.m. that afternoon, July 12. He asked me to have a 
seat. I sat down and he said, “I wanted to tell you 
what some people had come in to see me about.” He said, 
“I think they are trying to shake you down, but I thought 
vou ought to know.” 

**•*•••••• 

30 I said, “What kind of a proposition did they 
make?” 

He said, “Well, they say that they can get this legisla¬ 
tion through and cease to block it if you will deposit a 
certain amount of money with an escrow holder. If the leg¬ 
islation passes in four to six weeks, the money will be paid 
to them. If it does not, the money will be returned to you.” 

I said, “Well, I am not the attorney in charge of the case. 
If I were, I’d tell you to tell them to go to hell. But I am 
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not. Ernest Wilkinson is. I will report this conversation 
to him and it may be that he will want to be in touch with 
you.” 

I then left and he again repeated that, “This looks like 
a shakedown attempt to me, but,” he said, “you know how 
things are in Washington.” 

By Mr. Hitz: 

Q. Then did you leave his office? A. I left his office and 
returned to our office. 

• • » • • • • • • • 

31 What did you do? A. We called the Deputy Direc¬ 
tor of the FBI. 

Q. Did you make a report of this? A. Yes, sir. 

*#•••••••• 

32 Bv Mr. Hitz: 

w 

Q. You were instructed by the FBI to what? A. To ap¬ 
pear at the FBI offices the following morning. 

• •*§«••••• 

33 Q. In December, 1951, did you and your brother 
appear as witnesses before the Federal Grand Jury 

here in a case entitled, In Re Complaint Made by E. L. 
Wilkinson for Possible Violation 18 U. S. Code 371, 202, 
S72? A. We did. 

Q. Was it December 7 that you and your brother ap¬ 
peared? I will suggest that as the date. Does it refresh 
vou? A. Yes. 

Q. And your brother, I think, appeared more than once, 
is that correct? A. That’s correct. 

• •••»••••• 
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35 RILEY A. GWYNN 

was called as a witness by the Government, and being first 

dulv sworn, was examined and testified as follows: 

DIRECT EXAMINATION 


36 Q. You are an attorney in this city, are you, sir? 
A. Yes, I am. 


Q. How long have you known Mr. Durbin? A. Several 
years. I’d say something between seven or eight years. 
That’s approximately. 


37 Q. Do you know Ernest and Glen Wilkinson? A. 
Yes, I know both of them. 


Q. Do you know W. Cameron Pulley? A. No, I am not 
acquainted with him. 

Q. Do you know Mr. 0. R. McGuire? A. No, I do not 
know him. 

*•••*••**• 

Q. When last before July, ’51, did you receive a com¬ 
munication from Mr. Durbin or make one to him? 
38 A. About June, latter part of June—about June 24 
I talked to Mr. Durbin over the long distance tele¬ 
phone from Jacksonville. 

Q. Did you again talk to him before July 5, or was that 
the last time ? A. That was the last time, as I recall, before 
July 5. 

Q. At that time, July 5, ’51, did you have an interest in 
the fee to be paid to the lawyers representing the Ute In- 
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dians in the Ute case? A. Yes, I had a small interest. I 
had a very minor interest, comparatively. 

• *••*••**# 

Q. Did you ever, prior to July 5, ’51, discuss the Ute In¬ 
dian case with Mr. Durbin? A. No, I never discussed the 
Ute Indian case at all. 

39 Q. Never? A. Not prior to that date and not prior 
to the first part of August. 

• ••••••• •• 

Q. And you didn’t call or talk to Mr. Durbin and ask 
him to contact Mr. Grorud ? A. I definitely did not. 

• •••••••** 

40 Q. Now, Mr. Gwynn, taking you back to the early 
part of 1951, did you go in company with Mr. Durbin 

41 to Mr. Ernest Wilkinson’s law office on Jackson 
Place? A. Yes, it was the early part of the year. 

• • * # • • • • , * * 

Q. Did you and Mr. Durbin discuss certain subjects with 
Mr. Ernest? Can you tell us just what they were, if you 
did discuss. A. Yes. 


• •••••••** 


42 Q. Were you interviewed by the FBI in connection 
with an investigation of certain matters connected 

with the Ute Indian case? A. Yes, I was, by two agents. 

Q. Were you interviewed on the subject of an alleged 
shakedown of those lawyers? A. Yes, I was. 

43 Q. Do you know about when that was? A. It was 
in September of ’51. 

*•######** 
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Q. When did Mr. Durbin tell you he had been interviewed 
on this ? A. It was in August, the previous month, over the 
telephone, and it was, I think, about—around about August 
20th. 

• ••••••••* 

44 Q. Did you again talk on that subject with Mr. 
Durbin? A. Yes, I called him some days later and 

talked with him and asked him for more information be¬ 
cause my curiosity had been aroused, and asked him what 
it was about, and what occasioned the interview, the investi¬ 
gation. And on that occasion—shall I continue? 

Q. Go ahead. A. On that occasion I talked to him, he was 
in Ohio then, I talked to him on long distance telephone 
from Florida, and I rather insisted on knowing something 
about it and he said, well, that Mr. Grorud had called him 
up to his office and told him that Mr. Wilkinson, Ernest 
Wilkinson, had set the FBI agents on him, and that he, 
Grorud, had told the agents to go to Durbin. And he said 
that Mr. Grorud appeared very much concerned or excited 
about the matter, and had told him to go and see them to¬ 
gether and see Durbin. 

45 Q. That is what Durbin told you ? A. That is what 
he told me on the long distance phone. 

Q. Wliat did Durbin say his reaction to that was? A. 
Well, I didn’t get very much reaction. He didn’t tell me 
very much about the background of it at that time. I had 
subsequent conversations in which he did tell me more about 
it, but not then. 

Q. All right, move on to the next one in point of time. A. 
Well, the next conversation I had with him about it was the 
early part of September I talked to him again, with pretty 
much the same result. It was after I had been interviewed 
bv the FBI that I talked to him in person. 

Q. WTiere were you when you talked to him? A. You 
mean in person? 

Q. Yes. A. I talked to him at Washington. You see, 
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these other conversations were over long-distance tele¬ 
phone, and I was interviewed by the FBI in the latter part 
of September, and then I met Mr. Durbin in Washington, 
it was the first time in quite a while that I had seen him. 

• ****##*•* 


Q. What was the conversation at that time? 

*****#•#*• 

46 A. He referred to Mr. Grorud as a crooked son of 
a bitch who had his hand out, or words to that effect, 
and said that Mr. Grorud—he denied emphatically that he 
had offered or consented to make any contact with Mr. 
Wilkinson, that Mr. Grorud had proposed to him, or had 
asked him how a contact could be made with Mr. Wilkinson. 
And Mr. Durbin denied emphatically that he offered or con¬ 
sented to make any contact, and denied emphatically that 
my name had been brought in or mentioned at all in the 
conversation. 

• ****####* 

50 Q. You were given a Grand Jury subpoena en¬ 
titled, “In the Complaint made by Ernest Wilkinson, 
Etc.,” were you not? A. Yes, I was. 

Q. And you came to Washington and testified, did you? 
A. Yes, I did. 

Q. Do you remember when that was? A. That was right 
shortly before Christmas in ’51. 

Q. Shortly before Christmas? A. Yes. 

Q. Do you recall, was it December IS? A. That would 
have been approximately correct. 

Q. Do you recall whether before you gave your testimony 
on approximately the ISth of December you came to inv 
office in the other courthouse? A. That is correct. 

Q. At that time was Mr. Durbin present, or at one of 
those times was Mr. Durbin present? A. As I recall, he 
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was not present when I came there. I believe he came be¬ 
fore I left, if I remember correctly. I am a little bit hazy 
about that, however. 

*♦♦####*#* 

51 Q. Was it before or after you testified? A. It was 
before I testified when I came to vour office. 


Q. Was it the day before? A. I believe it was the day be¬ 
fore. I think I testified the next morning. 

Q. At that time did you make a lengthy written state¬ 
ment? A. Yes, I did. I dictated one. 

Q. Have you read that statement today? A. Yes, I have. 


######♦**# 

53 Q. Let me ask you this: Does it refresh you for 
me to ask the question whether Mr. Durbin claimed 
he was drunk and didn’t know anything about anything he 
said to Mr. Grorud? A. I remember a statement having 
been made that he was drunk. 


####*##♦•• 

Q. Do you recall stating a while ago that when you 
54 spoke to Mr. Durbin he stated that he was angered 
at what Mr. Grorud had accused him of and he said 
when next called upon I could or would tell plenty. Do you 
remember that? A. I remember that statement. 


#####*##*• 


57 ALBERT A. GRORUD 

was called as a witness, and being first duly sworn, was 

examined and testified as follows: 
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DIRECT EXAMINATION 


Bv Mr. Hitz: 

Q. What is your occupation? A. I am a staff attorney 
for the Interior Committee of the Senate—Senate 

58 Committee of Interior and Insular Affairs. 

Q. How long have you been connected with the 
committee? A. Something over twenty-four years. 

Q. Do you know Andrew T. Durbin? A. Yes, I do. 

• «•••#*## # 

Q. Do you know W. Cameron Pulley? A. I know Mr. 
Pulley, but I never knew him by that name. 

***••••*** 

59 Q. Do you know Colonel 0. R. McGuire? A. No, 
I don’t. I just met him here a few minutes ago in 

the witness room. 

#•#*•##*•• 

Q. Do you know Mr. Riley Gwynn? A. No, I don’t. 

Q. Do you know a man named Winn, W-i-n-n? A. I do 
not. 

• #*•**###• 

Q. Did you have a call from Mr. Durbin, a personal visit, 
on July 5, 1951, here in Washington? A. Yes, 

60 I did. 

Q. Will you tell us where it was and what hap¬ 
pened? A. He came to my office about four o’clock in the 
afternoon of July 5th. 




A. And lie came in and wanted to know what I knew 
about the Ute case. I told him I knew all about it. And 
that’s about all that he said about the Ute case, I believe, 
and he wanted me to come to, I believe, the Commodore 
Hotel. 


• ••••••••• 


Q. What happened over there? A. Well, he registered 
at the hotel and then we sat down in the coktail 
61 room. 

Q. Registered on the way in, did he? A. Yes, when 
we first got in the hotel, yes, and then we went to the cock¬ 
tail room. I had a glass of beer and he had a glass of 
whisky and a bottle of beer, a couple of them, I believe, and 
I finally told the waitress not to serve him any more liquor 
because I realized then he was under the influence of liquor. 

Q. Did you have a conversation with him? A. Yes, yes. 
Then he started to say that a man prominent in the Mormon 
Church called him up from Jacksonville, Florida. 


• #**«••*** 

Then he went on to say that this man represented 
62 to him that I tried to block the passage of the Ute 
bill. Well, I said, I wasn’t blocking anything. 

Well, he said this man was interested in attorneys’ fees, 
he had worked for the Wilkinson firm, or with them, and he 
claimed that I had tried to stop it. He said so far as at¬ 
torneys’ fees are concerned, it had nothing to do with the 
legislation then pending. That had been determined a 
month or probably a year before that. So that I had noth¬ 
ing to do with that. 

And that’s about all. He just insisted that I could do 
something, or did something, or do something about it. I 
told him no, that’s all taken care of, and the bill which was 
pending at that time was a bill for the purpose of distrib- 
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uting the funds of the Ute Indians, the judgment fund, and 
had nothing to do with any attorneys’ fees. 

*•••••••** 

65 Q. In what connection was the two or three hun¬ 
dred thousand dollars mentioned, Mr. Grorud? A. 
Oh, he just rambled. Durbin was under the influence of 
liquor. He just rambled, that’s all. As I say again, that 
he talked about three hundred—two or three hundred thou¬ 
sand dollars, maybe as high as five hundred thousand 
dollars. But on his part there were no offer to me at all. 

Q. Did lie tell you that the man in Florida was inter¬ 
ested in removing opposition? A. Oh, yes, yes. 

Q. To the extent of being able to spend five hundred 
thousand dollars? A. Well, I told him that there is no 
opposition. 

• •••••••*• 

68 By Mr. Hitz: 

Q. Mr. Grorud, did you see Mr. Pulley that day? A. Yes, 
I did. 

69 Q. Tell us what you told Mr. Pulley from begin¬ 
ning to end. 

The Court: No, no, I think I will let the testimony stand 
as it is. 

Mr. James K. Hughes: Our objection is on the grounds 
of hearsay. 

The Court: I am admitting this under the limitation 
heretofore stated. Of course, any conversation with the 
defendant I am admitting for all purposes, but the conver¬ 
sations between other parties I am admitting only for the 
purpose of identifying the nature of the inquiry that the 
Grand Jury was conducting. 




18 


71 Q. Did you say anything to Mr. Pulley as to how 
he should treat the information you had given him 

about Mr. Durbin? A. About Mr. Durbin? I said nothing 
about Mr. Durbin. Practically just what took place. But 
I related the Ute history, history of the Ute case to Mr. 
Pulley, and told him what had taken place, and I told him 
that I was rather suspicious that Mr. Ernest Wilkinson had 
tried to trap me again—not again, but tried to trap me in 
some way, and I didn’t want him to say anything about it 
because I wanted to wait developments and see what Wilkin¬ 
son intended to do at this time, because before then he 
talked to me, I was alone with him and I had been advised 
that I should have let him go ahead and see what he would 
do. 

72 The Court: Mr. Ilitz, don’t we have enough of the 
background ? After all, all this is background for the 

purpose of identifying the nature of the Grand Jury investi¬ 
gation, and also for the purpose of, I presume, identifying 
the defendant’s connection with it. 

Mr. Hitz: I think we do from this witness. I have one 
other witness. 

Mr. James K. Hughes: We are perfectly willing to stipu¬ 
late that there was a Grand Jury investigation. 

73 The Court: You weren’t willing to do it this morn¬ 
ing. 

Mr. James K. Hughes: I would stipulate to the investiga¬ 
tion, but I wasn’t going to stipulate to all the hearsay. 

The Court: I asked you if you were willing to stipulate 
that there was an investigation and the nature of it, and I 
understood you to say—perhaps I misunderstood you—that 
you didn’t want to stipulate. Of course, in a criminal case 
I never press for stipulations, as I would have in a civil 
case. 

Mr. James K. Hughes: I would have stipulated that there 
was an investigation and a matter pending before the 
Grand Jurv. 


The Court: And the nature of the investigation? 

Mr. James K. Hughes: Yes. 

********** 

CROSS EXAMINATION 
By Mr. James K. Hughes: 

74 Q. Your late statement was to the effect that Mr. 
Durbin had never heard about the Ute case before? 

A. That’s right. 

Q. And by 11 before” you mean before you talked to him 
at the Commodore, is that right? A. That’s true. 

********** 

75 Q. After this conversation didn’t you loan Mr. 
Durbin five dollars so he could check in the hotel. He 

didn’t have enough money to check in? A. Well, I don’t 
know whether it was as the time or right afterwards. 

Q. Did you loan him five dollars? A. Yes, he wanted 
five dollars. I gave him five dollars. 

Q. That’s after talking these big figures—three hundred 
thousand, five hundred thousand, is that right? A. Well, 
he just rambled. 

77 0. R. MC GUIRE 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
Bv Mr. Hitz: 

*r 

Q. Will you give your full name, please. A. 0. R. Mc¬ 
Guire. 

Q. You are an attorney in this city? A. I am. 
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78 Q. Do you know Andrew T. Durbin A. I do not. 
Q. Have you ever seen him in your lifetime to 

know? A. Xot that I know of. 

#*•***•••• 

Q. On July 12, 1951, did Mr. Pulley come to your office? 
A. He did. 

Q. Did he have a conference with you on a matter 

79 concerning the Ute Indians? A. He did. 

Q. What did he say? A. Well, in substance— 

Mr. James K. Hughes: I object, Your Honor. 

Mr. Hitz: Same limitation. 

The Court: I will admit this subject to the limitation 
that I previously stated, namely, that it is only for the 
purpose of identifying the inquiry and the matter that w r as 
being inquired about, and not as proof of the facts related 
in the conversation. 

By Mr. Hitz: 

Q. What did Mr. Pulley say to you that day? A. He 
came into my office along about one-thirty in the afternoon 
and walked in the office, or, rather, my secretary showed him 
in the office; he stood before my desk and asked me if I 
knew Ernest A. Wilkinson. I told him I knew him slightly. 
He wanted to know if I knew him well enough to give him 
a message. And I said I thought I did. And then he pro¬ 
ceeded to tell me that Mr. Wilkinson had a bill in Con¬ 
gress for the benefit of the Ute Indians in some way, and 
he took out of his pocket and gave me a page of Congres¬ 
sional record that somebody had torn out of the Congres¬ 
sional record, and said that that bill was stopped, and 
that it could not go on unless Mr. Wilkinson reached 

80 some agreement to pay some money for getting 
it through. Wanted to know if I would give him that 

message. He fixed the amount at five hundred thousand 
dollars. 
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Q. Amount for what? A. For getting the bill through. 

Q. Did he say who the opposition was? A. No, he never 
did say who the opposition was. He just simply used the 
word “they.” 

Q. Did he say where the opposition was? A. Well, it 
was in Congress. 


• * * • * # • * • • 

81 Q. He said he would like to have that passed on 
to Mr. Wilkinson? A. That’s right. 

Q. For what purpose? A. So that Mr. Wilkinson, 

82 if he would reach some agreement they were to 
remove the opposition, I suppose. I didn’t ask him 

for what purpose. I passed the message on. 


• * * * * * * * # * * 

83 Q. Isn’t it a fact that you yourself said that you 
thought you ought to get $15,000 out of passing that 
on? A. No. 

****#*■*#*# 

87 Colonel McGuire, did Mr. Pullev state to vou the 

' * « 

method in which he proposed, or his people pro¬ 
posed that the money be paid to him and his people? 

Mr. James K. Hughes: Your Honor, may the record show 
that we make a blanket objection to all of this testimony on 
the grounds previously stated. 

The Court: Yes. I will repeat that I am admitting this 
testimony subject to the limitation placed before, namely, 
not as proof of the facts related by the witness but for the 
purpose of identifying the nature of the inquiry. 

Mr. James K. Hughes: I wanted to renew my objection 
so the record would be clear, Your Honor. 

88 The Court: I am repeating the limitation. 
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Bv Mr. Hitz: 

m 

Q. Do you have mv question in mind? A. Yes, he wanted 
it placed in escrow. 

Q. Did he say how many escrows he desired? A. Well, 
he suggested that his people, or “they,” would name three 
persons and Mr. Wilkinson could name three, and they 
could agree upon some one or some number. 


• ••••••••• 


Q. You had a conversation on the same afternoon, a 
conference with Mr. Glen Wilkinson, did you, Mr. McGuire? 
A. That’s right. 

**#*•*#•#• 

89 By Mr. Hitz: 

Q. Did you make any critical statement to him of 

90 what it was that he asked you to do? A. No, be¬ 
cause I was interested in that matter myself. 

The Court: Whv did vou undertake to carrv such a 

mm m 

message to anyone? 

The Witness: Well, the reason for it, Your Honor, is 
this. I was attorney of record for about nine separate 
suits pending before the Indian Claims Commission for the 
Pottawamie Indians, and I am also counsel, or was also 
counsel and am yet in a number of suits of the Wyan¬ 
dotte Indians. And I thought if such a thing as that 
could be done in the Ute case, it might be done to us 
when we sought to get legislation, so I was willing to let 
the thing take its course and see it stopped, if it could. 

The Court: What was your purpose in carrying the 
message to the Wilkinsons? 

The Witness: Let them know that the matter was up. 

*#*••#•••# 


93 The Court: Colonel McGuire, could you determine, 
or was anything said by Mr. Pulley, indicating that 
it was Mr. Pulley’s desire for you to act as a go-between? 

The Witness: No, he just asked me to pass this message 
to Mr. Wilkinson. 


94 By Mr. Hitz: 

Q. You say that you later learned that the page from 
the Congressional record which Mr. Pulley left with you 
related to the Ute Indian case? A. That’s right. 

Q. Did you not know it at the time Mr. Pulley left it 
with you? A. He said something about it, and he left it 
with me, but I never did read it. 

Q. Did Mr. Pulley tell you the amount that was desired 
by the people whom he was speaking of? 

Q. Did he state that he desired any other, additional fee 
for payment? A. No, not that I know of. 

• *••••** ** 

95 By Mr. Hitz: 

Q. Did he make any reference to the tax situation in¬ 
volved in the payment by the Wilkinsons to his people? A. 
Yes, he wanted it tax free, and I so told Mr. Wilkinson. 

• •••••**•• 

96 Q. Did you have a conversation with Mr. Ernest 
Wilkinson the next day, the 13th? A. That’s right. 

• •••••*••• 

Q. Did you tell Mr. Ernest Wilkinson the amount of 
money involved? A. Yes, I did. 
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97 Q. What did you tell him on that score ? A. I told 
him I thought it was an outrage and a shakedown. 


98 Q. Did you tell Mr. Ernest who it was who you 
were speaking about? A. No. 

• ••••••••• 

99 Did you mention to Mr. Wilkinson that it was the 
desire of the people you were speaking of that the 

money be put into escrow ? A. That’s right. 

• #•#•••••• 

101 Bv Mr. Hitz: 

Q. Colonel McGuire, in connection with the amount of 
this proposition to Ernest Wilkinson, what did he reply? 
A. He said that that would be approximately his share 
of the fee. 

• ***•*•**• 


102 Q. Did you tell Mr. Wilkinson if it is too high, 
why don’t you make a counter-offer? A. I did say 

he could make a counter-offer. 

Q. Did he make one? A. No. 

**•••••*•• 

103 The Court: Why did you invite him to make a 
counter-offer, if all you wanted to do was to warn 

him about a shakedown ? 

The Witness: Well, he said that — both of us knew 
what would happen — he said he wasn’t prepared to reject 
it then. Both of us know what can happen to legislation 
here in Washington when somebody gets into it like this, 
or words to that effect. When he said that, “Why don’t 
you make a counter-offer,” or, “You could make a counter- 
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offer,” or something to that effect. I don’t know the exact 
words I used. 

By Mr. Hitz: 

Q. You never have reported this, have you, sir, to any 
authorities? A. No. 


105 Q. Did Mr. Wilkinson say he would communicate 
with you later on? A. Said he would communicate 
with me on Monday. 

Q. Did he? A. No, he did not. 

• •#••••• •• 

107 Q. The Butler amendment, Colonel, was introduced 
between the 5th of July and the 12th of July, was 

it not? A. I don’t know. I didn’t look it up. 

• •*##••••• 

CROSS EXAMINATION 
By Mr. James K. Hughes: 

• •••#••••• 

108 Q. Was there ever an attorney and client relation¬ 
ship between you and Mr. Pulley? A. No. 

• •••••••*• 

Q. You were acting as intermediary between Mr. Pulley 
and Mr. Wilkinson for what purpose? A. Well, I wouldn’t 
say that I was acting as intermediary. I simply passed 
a message on to him, that was all. 

• ••••••••• 

Q. Did you request a counter-offer from Mr. Pul¬ 
ley? A. No. 


112 




26 


114 REDIRECT EXAMINATION 
Bv Mr. Hitz: 

Q. Colonel, did Mr. Pulley authorize you to sug- 

115 gest a counter offer in the event it was tentatively 
refused at the outset? A. No, he did not. 

Q. Were you aware of such a recommendation to the 
Wilkinsons in an earlier Indian matter from Grorud? A. 
This is the first time I have heard of it. 

• *•••••••• 

Mr. Hitz: Your Honor, I have now a Government exhibit 
to offer. It will be marked Government No. 1 for identifica¬ 
tion. It is the subpoena for Mr. Durbin in the case—the 
original. 

• *•••••••• 

117 (Government’s Exhibit No. 1, heretofore marked 
for identification was received in evidence.) 


CAMERON HARTWELL PULLEY 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 


11S Q. Where do you live, sir ? A. 3700 Massachusetts 
Avenue, N. W. 

Q. What is your occupation? I am unemployed at the 
moment. 
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Q. What was your employment the last time you had 
any? A. I was vice president of the Marine Salvage Com¬ 
pany. 

Q. When was that? A. That was during and right at 
the close of the war—the last war. 

119 Q. I want to be very brief, Mr. Pulley: Did you 
have a conference with Mr. 0. R. McGuire on the 

morning of the 12th of July, 1951? A. I think that is the 
date, and I did have a conference with him. 

Q. On that occasion was anything said between you and 
Mr. McGuire with reference to what, if anything, he should 
get out of the topic that you were discussing? Do you 
understand my question, or shall I go back? A. I think I 
understand it. Mr. McGuire asked me if he thought that a 
$15,000 fee would be about right. 

Q. For whom? A. For him to receive. 

Q. For what? A. For the—his meeting with Mr. Wilkin¬ 
son. 

120 Q. Mr. Pulley, on the 5th of July, 1951, did you 
go to the office of Mr. A. A. Grorud down at the 

Capitol? A. It think that’s the date, and I did go to his 
office. 

Q. Did you have a conference with him? A. I did, 
yes. 

121 Q. Did it last some time? A. Quite some time. 

Q. How long? A. Probably an hour and a half, 

two hours. 

122 Q. How soon after that did you go to Mr. Mc¬ 
Guire’s office? A. Oh, it was several days. I don’t 

know the number of days. 

«►**###**## 
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123 Q. Wliat did you and McGuire talk about? A. I 
told Mr. McGuire about my conversation with Mr. 

Grorud and told him that I wanted to come to tell him about 
it because I didn’t want so see any difficulties arise from 
that conversation. I told him that I understood he was 
interested in those cases. I asked him if he knew the Wilkin¬ 
sons. And he said he did. I told him I thought he ought to 
pass that along to them, because it was my understanding 
that Mr. Grorud was going to arrange an entrapment for 
them. He said he would, and he called Mr. Wilkinson, and 
he made an appointment with him. And then I left. 

Q. Were you there when he made the call to the 

124 Wilkinsons? A. Yes, sir, I was. 

Q. What time was that? A. During my ten min¬ 
utes or so conference with him. 

Q. Did you discuss all of this in ten minutes? A. All 
that I had to tell him, yes. 

Q. In that conversation did you mention the fact of any 
payment of money? A. Only about his law fee. That was 
the only conversation about money. 

Q. Did you say that somebody wanted to get five hundred 
and some odd thousand dollars in order to clear the way for 
the legislation? A. I did not. 

Q. Did he? A. He did not. 

Q. There were only you two there? A. That’s right. 

Q. Was there anything said about tax free, an amount 
such that it would amount to tax free money? A. No con¬ 
versation about it. 

The Court: Then what was the $15,000 fee to be for? 

The Witness: He asked me what fee he thought he 
should ask the Wilkinsons. 

125 The Court: For what ? 

The Witness: For carrying the message to them. 
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126 CROSS EXAMINATION 
By Mr. James K. Hughes: 

• **#•*•**• 

A. Yes. I had gone to him before and suggested that 
he stay out of a certain case. I had worked with him on 
other cases for periods of years. 

Q. And you considered him your lawyer, is that right? 
A. As a good friend, yes. 

Q. Did you suggest a fee of $15,000 for Colonel McGuire, 
or did he suggest it ? A. He asked me what I thought about 
what fee he should get, and he suggested the $15,000. 

*##*###•*# 

Q. And you deny that you mentioned any five 

127 hundred thousand to Colonel McGuire? A. I vehe¬ 
mently deny it. 

*•**##***# 

GLEN A. WILKINSON 

was recalled as a witness by the Government, and having 
been previously duly sworn, was examined and testified 
further as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 

Q. Mr. Wilkinson, you have testified that on the evening 
of the 12th of July your brother in your presence reported 
the conference you had with Colonel McGuire to a deputy 
of the FBI. A. That’s correct. 

Q. Subsequent to that did you have a conference with 
the United States Attorney, Mr. George Morris Fay? A. 
Yes, sir. 

###*#*#* #!* 




129 EDWARD J. ARMBRUSTER 

was duly sworn, and was examined and testified as follows: 


DIRECT EXAMINATION 

***•**•••# 

Q. Your occupation, sir? A. Special agent for the Fed¬ 
eral Bureau of Investigation. 

Q. Were you assigned to the complaint of E. L. Wilkin¬ 
son of alleged conspiracy to extort? A. Yes, I was as¬ 
signed to that case. 

Q. When did you receive that assignment? A. July 13, 
1951. 

Q. As a result, did you make certain investigations and 
interview a number of people? A. I did, yes. 

Q. Did you interview Colonel McGuire? A. I did. 

Q. Mr. Pulley? A. I did. 

Q. Mr. Durbin? A. I did. 

Q. And did you attempt to interview Mr. Grorud? A. I 
did attempt to interview him. 

130 Q. Did you interview him? A. I did not. 

Q. Did you engage in consultations with me rep¬ 
resenting the United States Attorney’s office in this matter? 
A. Yes, I did, quite a number of them. 


Q. At about the time the others were called -was a sub¬ 
poena issued for Mr. Durbin to appear before the Grand 
Jury with a request to get in touch with me first? A. Yes, 
there was. 

Q. Do you recall whether that subpoena called for Mr. 
Durbin’s appearance on December 11? A. Tuesday, De¬ 
cember 11. 


Q. Do you recall the day on which he was supposed to 
appear? A. Yes, the 11th. 

Q. Now, did he appear the day before that? A. He ap¬ 
peared on Monday the 10th of December, 1951. 

Q. At that time did you and I talk to him? A. Yes, 

131 we did. 

• *•••**••• 

A. We interviewed him some time in August—that is, 
when I say we, special agent Joseph A. Genau and myself 
interviewed Mr. Durbin for about an hour. 

Mr. James K. Hughes: May I have the year? 

The Witness: 1951. And we got some information. I 
say some. We didn’t get as much as we hoped to get. 

By Mr. Hitz: 

Q. At that time did Mr. Durbin admit that he had a 
conversation with Mr. Grorud? A. Yes, he did say he had 
a conversation with Albert A. Grorud. 

Q. Did he say whether or not he remembered what took 
place in the conversation? A. Well, he told us what he did 
and where he went and what he thought he said and what he 
heard, and we checked on some of those things to verify it. 

Q. When he came into my office on December 10 did he 
state much as he had stated to you in your interview? A. 
Yes, he said practically the same thing. There wasn’t 

132 one bit of new information devolving as a result 
of that interview. 

Q. Did he reappear the following day, which was the 
return day of the subpoena—December 11? A. Yes, he did. 

Q. We are speaking still of ’51. A. 1951. 

Q. Then was he requested to reappear again on the 12th 
of December? A. Yes, he reappeared on the 12th of De¬ 
cember, 1951, in your office. 

Q. And then was he requested to appear on another day 
or was he notified by phone to appear on still another day? 
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The Witness: Yes, I can say that he was told to hold 
himself in readiness for a telephone call, or let him know, 
or Mr. Hughes, where he could be reached. 

The Court: Who told him that? 

The Witness: Mr. Hitz told him that, in my presence. 
The Court: That was on the 10th of December? 

The Witness: On the 12th of December. 

133 By Mr. Hitz: 

Q. To hold himself in readiness for— A. Further inter¬ 
views. 

Mr. James K. Hughes: He said more than that, if Your 
Honor please. 

The Witness: Hold himself in readiness either for testi¬ 
fying before the Grand Jury which was then in session, or 
for further conferences in Mr. Hitz’s office. 

By Mr. Hitz: 

Q. And that what—he could be reached in some way? 
A. He left some designated phone number or place where 
he could be reached. It was my impression that Mr. Hughes 
would be able to get Mr. Durbin on a phone call. 

Q. Was some arrangement made through Mr. Hughes or 
otherwise that caused Mr. Durbin to appear on December 
17, ’51, at my office ? A. I would say yes. 

Q. Will you either say yes or something else ? A. I would 
say yes, it is true, he was told w^e were not through with 
him. 

Q. Did he appear on the 17th of December? A. Yes, he 
did, in your office. 

Q. So that he appeared on the 10th, 11th, 12th, and 17th? 
A. That’s right. 

• ••••••••« 

134 Q. In the period from the 11th, which was the day 
he was to appear under the subpoena, through the 

17th, when he did appear finally in my office, was he told by 


me in your presence that he no longer had to appear under 
the subpoena ? A. He was not told. 

Q. On those four occasions did he make one or more writ¬ 
ten statements to us? A. Yes, he made two written state¬ 
ments—signed them. 

Q. On those four occasions was he at any time actually 
taken before the Grand Jury? A. He was not. 

Q. All the other witnesses were, were they not? A. They 
were. 

Q. Is the 17th of December, 1951, the last time that 
135 you saw Mr. Durbin until some time in July, 1952? 


Q. On the 17th of December, the last of these four days, 
was Mr. Gwvnn also present? A. Yes, he was. 


Q. Did Mr. Gwynn make a written statement at that time, 
too ? A. Mr. Gwynn also made a written, signed statement. 

Q. I have asked you whether Mr. Durbin was told that 
he was excused from the subpoena or had fulfilled his pur¬ 
pose or whatever up to the 17th of December. I will ask 
you if in your presence Mr. Durbin was excused from the 
subpoena on the 18th, the 19th, or the 20th of December, by 
me. A. He was not excused, as far as I know. 

Q. Actually, what was he told with respect to further ap¬ 
pearance under that subpoena, Mr. Armbruster? A. I don’t 
recall the exact words, but in substance he was told to hold 
himself in readiness for further appearances before the 
Grand Jury. 

136 Q. And in the event that he should desire to leave 
town was he given any instructions by me? A. He 
was to leave word with Mr. Hughes or with you where he 
could be reached if we wanted to reach him. 
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Q. Did you hear me say anything to Mr. Denny Hughes 
with respect to whether or not his client, Mr. Durbin, was 
then temporarily or permanently excused from the sub¬ 
poena? A. I am sure I heard you say that he was tempo¬ 
rarily excused. 

The Court: When was that ? On what date ? 

The Witness: My impression is it was December 17,1951. 

• ••••••••• 


137 Q. Let me ask you again, in view of what you have 
said, do vou still recall that I told Durbin on the 17th 

that he could be excused to leave town if he notified Mr. 
Denny Hughes ? Do you understand my question ? A. Well, 
read that again. I want to be sure I answer this correctly. 
My impression is, my recollection is that Mr. Durbin did 
not want to stay in the courtroom or in your office when 
he wasn’t immediately needed, and you said, “You may 
be excused; if we want you, we can get you through Mr. 
Hughes, and we will let Mr. Hughes know when you will be 
needed for further testimony.” 

It is my definite impression that he was not per- 

138 manently excused. I never heard you excuse him 
permanently. 

• •*#•••••• 

Q. Mr. Armbruster, at the end of April or the very early 
part of May did you and I have a talk merely as to what 
and when we would take the next step? Just answer yes 
or not. A. Yes, we did. 

Q. Did you have information from me of the then next 
Grand Jury date for this matter? A. I did. 

Q. Did that date concern also the testimony of 

139 Mr. Durbin? A. It did. 

Q. Had he theretofore testified before the Grand 
Jury? A. He did not. 

Q. Had he appeared other than the four times in my of¬ 
fice that we have already mentioned ? A. He did not. 
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Q. In the early part of May, Mr. Armbruster, did you 
receive a request from me with respect to Mr. Durbin ? An¬ 
swer yes or no. A. Yes, I did. 

Mr. James K. Hughes: Is that May of ’52 ? 

Mr. Hitz: May of ’52. 

By Mr. Hitz: 

Q. As a result of my request did you take some official 
action within the FBI ? A. Yes, I did. 

Q. What was that ? 

Mr. Hughes: Your Honor, I object to the form of the 
question. 

The Court: Will you read the question. 

(The last two questions and one answer were read.) 

The Court: Objection overruled. The Court is admitting 
this testimony for the purpose of establishing the fact that 
there was an inquiry being conducted, not for the purpose 
of establishing the truth of the facts concerning 

140 which the inquiry was conducted. 

Mr. James K. Hughes: Then we are still proceed¬ 
ing under that same limitation? 

The Court: Yes. 

• • • # • • • • • * 

The Court: I presume it will be connected up. I am go¬ 
ing to admit it. After all, the Government cannot prove its 
case by one answer. It has to build it up bit by bit. You 
may proceed. 

The Witness: I recall that in the first part of May, pos- 
siblv around the lOtli—between the 10th and 14th of Mav, 
1952—I sent out letters to our field offices in Ohio to 

141 find out— 

Mr. James K. Hughes: I object to that on the 
ground it is hearsay. 

The Court: Objection sustained. 

Mr. Hitz: It is for the same limited purpose, Your Honor. 
It has not to do with what was said in the actual— 
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The Court: Will you state what you intend to prove? 

Mr. Hitz: Yes. The substances of this proof is that Mr. 
Armbruster sent a message out to locate Mr. Durbin and 
to advise him to communicate immediately with the United 
States Attorney’s office. 

The Court: Are you going to show that the message 
reached the defendant? 

Mr. Hitz: Yes. 

The Court: Very well, then I wall admit it. Objection 
overruled. 

The Witness: I will start over again. Some time between 
the 10th and 14th of May, 1952,1 asked the Cleveland, Ohio, 
office, and the Cincinnati office, to try to locate Andrew T. 
Durbin, to advise him that a subpoena for his appearance 
was outstanding, and for him to get in touch with the United 
States Attorney in Washington at once. The agents were 
told that— 

Mr. James K. Hughes: I have to object to this, Your 
Honor. 

The Court: Objection sustained. I think the de- 
142 tails of what was told the agents are incompetent. 

By Mr. Hitz: 

Q. What subpoena did that message make reference to? 
A. Subpoena of December 10,1951. 

Q. Calling for his appearance on the 11th? A. Yes, sir, 
the 11th of December, 1951, in Washington. 


Q. Did vou swear out a warrant for Mr. Durbin? A. I 
did. 

Q. On what date? A. July 14, 1952. 

Q. Charging what offense? A. Unlawful flight to avoid 
testifying. 

Q. Without giving us any details, will you state whether 
or not you had received information which you conveyed 
to me from the approximate date of May 10 to and includ- 
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ing July 14,1952, as to the whereabouts of Mr. Durbin? A. 
Yes, I had received information and conveyed it to you. 

146 By Mr. Hitz: 

Q. After the warrant was issued on July 14 did you again 
see Mr. Durbin? A. Yes, I saw him around the 23rd of 
July, 1952, in your office. 

Q. At that time was he interviewed by you in my pres¬ 
ence? A. Yes we talked to him. 

Q. Did you interview him? Was he questioned? A. He 
was questioned, yes. He was questioned, and I think we 
talked to him for about an hour. 

Q. At that time what did he say with reference to what 
was said about the Ute case between himself and Mr. 
Grorud, if anything? A. I can’t recall now. I haven’t re¬ 
freshed mv recollection on anv statement. I can’t recall. 

Q. I will ask the same question I asked before, but don’t 
answer it until Mr. Hughes has an opportunity to object: 
Did he sav he was drunk and didn’t remember anvthing 
about it? Answer it, please. A. I do know that he said he 
had been drinking and that—I don’t know whether he said 
he was drunk, but said he had been drinking and 

147 couldn’t remember some of the things we’d asked 
him about. 

Q. With respect to his recollection of what he did say, if 
he had one, did he ever say he remembered saying anything 
about the Ute case to Mr. Grorud? A. Yes, he mentioned 
something about having talked to Mr. Grorud about the 
Ute case. 


*•*#*#•##* 


148 Q. Did Mr. Durbin say whether or not he recalled 
anything being said by him to Mr. Grorud about the 
gentleman in Jacksonville who telephoned? A. He men- 
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tioned a Mr. Gwynn in Jacksonville, that he had phoned 
to Mr. Gwynn or sent him some clipping. 

Q. Did he say whether or not he told Mr. Grorud about 
that? A. It is my impression he did, but he used a differ¬ 
ent name than Gwynn. He used the name of Winn, I 
think. I was unable to find out who Mr. Gwynn was, by 
not having his correct name. 

Mr. Hitz: Your Honor, I would like to have marked for 
identification with the next number, which would be Gov¬ 
ernment No. 3 for identification, this document, and mark 
this one the next number. 

*«*#*«•*#• 

By Mr. Hitz: 

Q. What has been marked Government’s Exhibit No. 3 
for identification is a two-page written document. I 
149 will ask Mr. Armbruster to identify it. 

The witness: I identify it. 

Q. Is that a statement made on December 10 by Mr. 
Durbin ? A. It is. 

Q. Will you look at Government’s No. 4 for identification, 
which is a three-page typewritten document. Can you 
identify it? A. Yes. 


Q. Is that a statement made by Mr. Durbin on another 
day? A. It is. 

Mr. Hitz: I have another paper which I should like to 
mark Government’s No. 2 for identification, which is 
150 a copy of a subpoena. 
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Mr. Hitz: I also offer Government No. 4, which is the 
second of the two statements. I have offered No. 3 already. 
Mr. James K. Hughes: I have no objection. 

The Court: It may be admitted. 

• *•#*•*•*• 

151 Mr. Denny Hughes: We have no objection to it. 

(Government’s Exhibits Nos. 3 and 4, heretofore 
marked for identification, were received in evidence.) 

CROSS EXAMINATION 
By Mr. James K. Hughes: 

Q. Mr. Armbruster, what is your best recollection as 
to the first time you talked to Mr. Durbin? A. It was in 
August, 1951. 

154 Q. I believe your testimony, sir, is to the effect 
that as to the first date Mr. Durbin appeared at Mr. 

Hitz’s office was December 10, is that right? A. That’s my 
testimony. 

Q. And the subpoena called for him to appear on 

155 December 11 ? A. That’s correct. 

Q. So he was there a day ahead of time ? A. That’s 

correct. 

Q. He was interrogated at that time, wasn’t he? A. He 
was. 

Q. Was he told to come back December 11? A. I don’t 
know whether he was told. I couldn’t say that he was. 
We expected him back the next day. 

Q. He came back the next day, too, didn’t he? A. I 
didn’t tell him. I don’t remember now who told or if 
anyone told. He was supposed to appear the next day. 

Q. He came back on December 11? A. That’s right. 

Q. And you interrogated him at that time? A. That’s 
right. 


Q. He was then told to come back December 12? A. 
Yes, we took a statement from him on the 11th and we 
told him to come back on the 12th? 

Q. He came back on the 12th, didn’t he? A. He came 
back and we talked to him some more. 

Q. Do yon know whether or not the Grand Jury was 
in session on December 10, 11, and 12, sir? A. It was in 
session not on the 10th but on the 11th. 

Q. And the defendant was there on the 11th, wasn’t he? 
A. Yes, he was there. 

156 Q. And at least some of the witnesses that were 
there were taken before the Grand Jury on Decem- 

11, weren’t they? A. Yes, one or two of them. 

Q. On December 12, after you had concluded your in¬ 
terrogation of the defendant, was he not told then that 
he was excused and if and when Mr. Hitz wanted him again, 
he would contact his attorney Denny Hughes? A. Do you 
mean excused permanently or just excused until we needed 
him? 

Q. The word “permanently” or “temporarily” was not 
used at any time, was it? A. If I remember the exact 
words, he was told that he should hold himself in readiness 
and we would “get in touch with you” for his appearance 
before the Grand Jury either on the following day or the 
date set. 

#*#•#••••• 

Q. Is it not a fact, sir, on December 17 the defendant 
Mr. Durbin appeared in Mr. Hitz’s office with his attorney 
Denny Hughes and at that time told Mr. Hitz that 

157 his client was ready to testify before the Grand Jury? 

A. I don’t remember those words. 

Q. Was it said in substance, sir? A. I would say he 
was readv to go before the Grand Jurv. 
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Q. And he was not taken before the Grand Jnry on the 
17th, was he? A. No, he did not testify on the 17th. 

• ••••••••• 

REDIRECT EXAMINATION 
By Mr. Hitz: 

Q. Mr. Armbruster, the warrant that you swore out on 
the 14th of July of ’51 here in Washington was trans¬ 
mitted to Ohio on the same day by the Bureau, was it? A. 
Yes, it was. 

Q. You don’t know of your personal knowledge when 
that was served upon Mr. Durbin, do you? A. I do not. 

Q. When he returned here in July, 1952, was he at that 
time in custody? A. Yes, he was. 

Q. And shortly thereafter was he taken before the 
158 Grand Jury in this case? A. Yes, he was. 

Q. Is that the only time he appeared before the 
Grand Jury? A. To my knowledge, it is the only time. 


159 DEAN SCOTT 

was called as a witness, and being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 


By Mr. Hitz: 

Q. Will you give the Court your full name. A. 
160 Dean Scott. 

Q. What is your occupation, sir? A. I am auditor at the 
LaSalle Hotel in Chicago. 
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Q. Have you got a registration card which you brought 
in answer to a subpoena duces tecum for A. T. Durbin, 
Washington, D. C., June 29, 1952? A. Yes. That is June 
30, 1952. 


• ••••#•••• 


Mr. Hitz: Will you mark that with the next number — 
No. 5,1 believe. 


• ••••••••• 

By Mr. Hitz: 

Q. And do you also have what the hotel trade knows 
as an account card for the same registration? A. That’s 
right. 


(LaSalle Hotel account card was marked Government’s 
Exhibit No. 6 and 6(a) for identification.) 

• ***•#•#•# 


164 The Court: Well, I will admit No. 6 at this time. 
I will exclude No. 5 at this time. 


166 The Court: I will admit Exhibit No. 5 in respect 
to the entries thereon that purport to have been 
made by a hotel employee, but not the Durbin signature. 

• #*•#**••* 


By Mr. Hitz: 

Q. Mr. Scott, I notice that there is a printed legend 
on the front part of Government No. 5, which says, “De¬ 
parture date,” with a blank line after that. Would you be 
good enough to tell me what departure date means and 
when the information is obtained? 
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A. We obtain that from the guest when he regis- 

167 ters so we know how long that room will be tied up. 

Q. That is his present estimate of how long he 
may be there ? A. That is correct. 

• ••••••••• 

168 By Mr. Hitz: This was the night of the 29th of 
June, ’52, is that correct? Actually signed the early 

morning of the 30th? A. That’s correct. 

Q. And the check out time and date — A. That’s June 
30 at 3:15 p.m. 


• •*•#•*•** 

The Court: Any cross examination? 

Mr. James K. Hughes: No. 

• ••*•*•••• 


169 SAMMIE EDWARD SIVILS 

was called as a witness by the Government, and 
being first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 

• ••••••••• 

Q. Your occupation, sir? A. Room clerk. 

Q. At the Hotel Atlantic, Chicago, Illinois? A. Yes, sir. 

• ##***•••• 

Q. Have you brought with you a registration card, No. 
J-23986? A. I have. 

Mr. Hitz: Will you mark it the next number. 

The Deputy Clerk: Government Exhibit No. 7 for iden¬ 
tification. 

• •***••**• 
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170 Q. Have you brought with you the account card 
for that same registration? A. Yes, sir. 

Mr. Hitz: Will you give it the next number. 

The Deputy Clerk: Government’s Exhibit No. 8 for 
identification. 

By Mr. Hitz: 

171 Q. Have you brought with you in answer to the 
subpoena a telephone charge record relating to that 

same registration? A. Yes, sir. 

Mr. Hitz: And give that the next one, please. 

The Deputy Clerk: Exhibit No. 9 for identification. 

By Mr. Hitz: Mr. Sivils, will you look at the registration 
that we have shown you which is 7(a) for identification, 
and give us the check-in time? A. June 30, 3:10 p.m. 

• «•••#*••* 

172 Mr. Janies K. Hughes: Your Honor, I have to 
object to it. The exhibits are not in evidence. And 

he is asking questions from the cards. 

The Court: Yes, but they have been identified. I think 
the order of proof is subject to the discretion of the Court. 
I am going to allow these questions to be asked. 

Q. He stayed from June 30 to July 4, ’52, is that right? 
A. Right. 

173 By Mr. Hitz: 

Q. And the name of the registrant is what—the guest ? A. 

J. A. Kellv. 

•> 

• **#*•#•** 
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HARRY EUGENE MOYER 


was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 

• ••••••••• 

Q. Are you the manager of the Kerwan Hotel Hotel, 
K-I-R-W-A-N ? A. Yes, sir. 

Q. In Lima, Ohio? A. Lima, Ohio. 

• *••**•••• 

Q. Do you know Andrew Durbin? A. Yes, sir. 

• ******### 

Q. Known him long? A. Yes, sir. 

Q. How long? A. A good 15 years. 

Q. And his wife Mildred? A. Yes, sir. 

• «##**••«• 

176 Q. Has Mr. Durbin been there with and without 
his wife? A. With his wife. 

Q. Has he been there also without her? A. Yes, sir. 

Q. When he was, was he alone? A. Yes, sir. 

Q. At those times did he register under his own name or 
another name? A. He registered under another name. 

• *•***•••• 

Q. I will have to ask that again. When he was with his 
wife did he sign his own name? A. Yes, sir. 

Q. When he wasn’t with his wife and before last 
summer did he use his own or other names? A. An¬ 
other name. 


177 
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Q. What other name did he used to use? A. J. A. 
Sweeny. 

Mr. James K. Hughes: If Your Honor please, I think we 
should establish the time. He is going back fifteen years. 
I think it is too remote. 

The Court: Yes, I think that is right. 

By Mr. Hitz: 

Q. Did he register in December, 1951, at the hotel? A. 
Yes, sir, he did. 

Q. Do you have the registration with you, sir? A. No, 
I turned it over to— 

Q. Given it to me, have you? A. Yes, sir. 

Mr. Hitz: Will you give it the next number—I believe it 
is 10. 

The Deputy Clerk: Government No. 10 for identification. 

#••••••••• 

By Mr. Hitz: 

Q. Can you identify Government 10, Mr. Moyer? A. 
Yes, sir. 

17S Q. Is that a record of your hotel? A. Yes, sir, it 
is. 

• •••«••••• 

The Court: If there is no objection, it may be admitted. 

• ••••••••• 

179 Bv Mr. Hitz: 

•» 

Q. Did you register the guest, J. A. Sweeny, NYC un¬ 
derneath it in the address compartment, the night of—or 
whenever it was—on the 23rd of December ’51? A. Yes, 
sir. 

#*•*•••••• 
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Q. Mr. Moyer, would you give us the date of arrival of 
the guests? 

• ••••«•••• 

The Witness: On December 23,1951, at 3 p.m. in the after¬ 
noon, which was on a Sunday. 

By Mr. Hitz: 

Q. On the back of that, Mr. Moyer, in the top line, there 
has been written Sweeny, J. A. Whose writing is 

180 that, if you know? A. That is the clerk’s. 

• ••••••••• 

Q. That “Sweeny, J. A.,” is crossed out with a couple 
of lines, Mr. Moyer, and there is something written above 
and something written below. Who crossed it out and who 
wrote above and below? A. I did. 

Q. What did you write above ? A. Mrs. Durbin, and then 
Mr. and Mrs. Durbin, when Mr. Durbin came back from 
the hospital. 

Q. Is this the registration card for an account for Durbin 
—Mrs. Durbin—on this occasion? A. Yes, sir. 

Q. That is Andrew T.? A. Yes, sir. 

Q. Do you see him here? A. Yes, sir. 

Q. Did you see him at the time he stayed as a guest in 
the hotel under this registration ? A. Yes, sir. 

Q. Did he become ill and have to go to the hospital 

181 during this stay at your hotel? A. Yes, sir. 

Q. Do you know when he became ill? A. During 
the night of the 23rd. 

• ••••*•••• 

Q. Was he away some time ? A. He was away for at least 
three days, I imagine, according to the registration card, 
I could tell you. 



Q. Did he return to the hotel under that registration or 
before he checked out? A. Well, before he checked out 
but I took the liberty of changing the name to Durbin. 

Q. You have changed the name Sweeny, J. A. to Durbin? 
A. Yes, when Mrs. Durbin came in during the night after 
we sent Mr. Durbin to the hospital. 

182 Q. Speaking of this registration of December 
23, ’51, had Mr. Durbin ever been to your hotel as a 
guest before? A. Yes, sir. 
least six times or maybe more. 


Q. Prior to this registration, December 23, ’51, had Mr. 
Durbin ever registered at the hotel under any name other 
than his own? A. Not to my knowledge. 

Q. Was Mrs. Durbin there at the hotel at dinner time on 
the 24th of December, Christmas Eve? A. Yes, sir. 

Q. Did you see her there? A. Yes, sir. 

• *#*****•• 

Q. Did you have a conversation with Mrs. Dur- 
183 bin at that time? A. Yes, sir. 

#**#*•*•*• 

Q. What did she say? A. Well, there was some trouble 
in Washington. 

**•••••••• 

Q. Did she say what the trouble in Washington was? A. 
Something about a Grand Jury investigation. 

Q. Did she say what Mr. Durbin did with respect to 
that trouble in Washington? A. No, sir. 







Q. Did she make any reference to his departure from 
Washington? 

Mr. James K. Hughes: Your Honor, that is leading, that 
is the crux of this case. 

• ••••••••• 


184 The Court: Of course, I am admitting it as against 
Mrs. Durbin as a defendant. 

Mr. Hitz: Oh, yes, I think we may make a connection, and 
I think we will. 

The Court: Because, after all, a wife is not her husband’s 
agent for the purpose of making admissions against him. I 
am admitting this as against her. 

Mr. Hitz: Our theory is aiding and abetting. 

The Court: Yes. 

i 

By Mr. Hitz: 

Q. Mr. Moyer, what did she say about his departure from 
Washington? A. She said he departed hastily or in a hurry. 




Q. Did she say why Mr. Durbin departed Washington in 
a hurry? Will you give us the whole thing in a connected 
way, please, sir? A. Well, on account of this Grand Jury 
investigation. 

Q. Now, without asking any more questions and 
185 merely to relate it, will you relate what she said? 

• ••••••••• 


The Witness: She was kind of put out because she was 
away from home on Christmas Eve and that was the first 
inclination that I heard there was trouble in Washington. 
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187 Q. Did you see Mr. Durbin when he returned from 
the hospital. A. Yes, sir. 

• ••••••••• 


Q. Did you speak to him about your changing the regis¬ 
tration from J. A. Sweeny to his real name? A. Yes, sir, I 
did. 

Q. What did you say to him and what did he say to you ? 
A. I said, “Mr. Durbin, I took the liberty of changing your 
name to the authorized hotel laws that they are supposed to 
be, Mr. and Mrs. Andrew Durbin, and so I took the liberty 
of scratching out J. E. Sweeny on our side and putting in 
Mr. and Mrs. Andrew Durbin, to make it authentic with the 
Ohio laws. 

• **#*#*••# 

1S8 By Mr. Hitz: 

Q. You didn’t alter the front? A. Nor, sir, didn’t alter 
the front. 

Q. Do you know Mr. Durbin’s handwriting? A. Yes, sir. 
Q. Do you think you do? Would you be able to say 
whether or not in your opinion that is his handwriting, “J. 
A. Sweeny, NYC?” A. Yes, sir. 

• ••*•••••• 


Q. Have you seen them since? A. Nor, sir, I have not. 
Q. Did you give us the check-out time on this? Will you 
look at it and give us the check-out time for this reg- 
189 istration, Mr. Moyer? A. Somewhere around one 
o ’clock. 

Q. What day? A. On December 29, 1951. 

Q. What did Mr. Durbin say when you told him you took 
the liberty of changing the back side of the registration to 
his true name? A. He just smiled. 

********** 
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Q. Was he under the influence of liquor? A. When? 

Q. When you told him about changing the registration. 
A. No, sir. 

Q. Was he at any time that you saw him during this reg¬ 
istration period? A. No, sir. 

Q. December 23 to December 29? A. No, sir. 

Q. Did he give you any explanation of having signed that 
name on the front of the registration card? A. Well, it 
was—when he was drinking. 

Q. I say did he give you an explanation then? A. When 
he came back from the hospital? 

190 The Court: At any time did he give you an explana¬ 
tion as to why he signed the name Sweeny? 

The Witness: Yes. 

The Court: What was the explanation? 

The Witness: When he goes on drinking spells. 

The Court: You mean that he said that when he goes on 
drinking spells he uses the name Sweeny, is that it? 

The Witness: That’s right. 




Mr. Hitz: I announce surprise on this witness and ask 
leave to ask one question of cross examination. 

The Court: Very well. 

Bv Mr. Hitz: 

Q. Mr. Moyer, you appeared here in answer to the sub¬ 
poena duces tecum either Monday or Tuesday of this week, 
right? A. Yes, sir. 

Q. And you were interviewed by Mr. Armbruster 
191 and myself? A. Yes, sir. 

Q. Is it not a fact that you said to us at that time in my 
office that Mr. Durbin did not say that he used “Sweeny” 
because of drinking? Did you not say that? A. No, sir. 
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Q. You deny that you said Mr. Durbin did not say that 
he used “Sweeny” on account of drinking? A. No, sir, I 
don’t believe I said that. 


• ••••••••• 


199 EDRESS GODFREY 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 


*C’***#*0«* 


By Mr. Hitz: 

Q. Are you employed as a room clerk at the Kirwan 
Hotel in Lima, Ohio? A. Yes, I am. 

Q. Is that the hotel at which Mr. Moyer, who was here 
yesterday and testified, is the manager of? A. Yes, sir. 

Q. Do you know Andrew Durbin? A. Yes, sir. 




200 Q. How long would you say you had known who he 
is? A. Since I have been to the hotel Kirwan—that 
is, personally. I have known of him for years. 


#*•••••••• 

Q. Have you registered him into the hotel? A. Yes, sir. 

Q. Approximately how many times altogether? A. Two 
or three—several. 

Q. I am going to show you an exhibit we have here, Mrs. 
Godfrey, which we call Government’s Exhibit No. 10, which 
is the registration card, Your Honor, for the hotel Kirwan, 
on the 23rd of December ’51. Did you register that guest 
into the hotel? A. Yes, I did. 
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* 


Q. It is signed up here on the guest line, “ J. A. Sweeny, 
NYC.” Who signed that? A. Mr. Durbin. 

• ••••••••• 

Q. It is noted here in the proper place under the name 
1 ‘ Clerk, ’ ’ the initial 11 E.G. ’ 1 Is that your initials, for 

201 Edress Godfrey? A. Yes, it is. 

Q. And this states that the time of registering was 
3 p.m. Do you recall that to be about the time ? A. I do. 

Q. On December 23,’51. Do you recall that? A. Yes, sir. 
Q. Had you ever signed Mr. Durbin into the hotel under 
any name other than his own before this? A. No, not to my 
knowledge. 

Q. TVill you relate just what happened on this December 
23? A. Mr. Durbin came in, registered under that name. 
I roomed him and he went upstairs. In the meantime I 
called Mr. Moyer. I told him Mr. Durbin was in and had 
registered under an assumed name, what should I do about 
it. He said, “Has he been drinking?” 

I said yes. 

He said, “Oh, well, let him go, we will know him, and he 
will be all right tomorrow, and we will take care of it.” 

And then Mr. Durbin came downstairs. He walked over 
to the desk and he says, “Do you know me?” 

I said, “Yes, I do.” 

He says, “I am this man right here for any calls or any 
messages. You don’t know me as Mr. Durbin.” 

That was the end. He went out the hotel. But I 

202 wrote him up then as Mr. Sweeny under Mr. Moyer’s 
orders. 

Q. On the bac kside of the same card? A. That’s right. 
Q. What did he say about the telephone calls and mes¬ 
sages? A. “I am here as Mr. Sweeny. You know me as no 
other name for no calls or messages.” 

Q. Did he give any reason for that to you? A. No, he did 
not. 
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Q. What did he do after he told you that ? A. Went out of 
the hotel, was gone a few minutes, and came back and went 
up to his room. 

Q. Did he have any baggage? A. No, he did not. 

Q. Did you ask him to pay in advance ? A. I did not, be¬ 
cause we knew him. 

Q. On the top line of the back side of this card, which is 
the account side, is that where you wrote “Sweeny, J. A.”? 

203 Q. Do you know Mrs. Durbin? A. Yes, sir. 

Q. Was she with Mr. Durbin when he signed in as 
Sweeny? A. No, she was not. 

Q. Did she later on come to the hotel? A. Yes, sir. 

Q. When did she come? A. I believe it was two days 
later. I think it was Christmas Eve evening. 

Q. This was December 23? A. Yes, I think she came in 
on the 25th. I am not sure of that, but it was a day or so 
later she came to the hotel. 

Q. In any event, you went off at what time the 23rd ? A. 
Six o’clock. 

Q. That night did Mr. Durbin have a heart attack, or do 
you not know about that ? A. Next day when I went to work 
they told me Mr. Durbin was in the hospital, he had had a 
heart attack, and I do not know the time. 

Q. You didn’t sign Mrs. Durbin in when she came? A. 
No, I didn’t. 

#**#****•• 

204 Q. Did you write 307 on the account side of the 
the card? A. Yes, I did. 

Q. And then we have had testimony that somebody else 
wrote something else on here. 408 appears in the room 
box on the account side on the back. Did you write 408? 
A. No, I did not. That’s when Mrs. Durbin came in. 

Q. And then she and Mr. Durbin were given 408? A. 
That’s right. 
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Q. That is, if he was back from the hospital? A. When 
he came back. 

• #•*•••* •• 

Q. Did you have any conversation with Mrs. Durbin 
after she arrived, subsequent to the registration of Sweeny? 
A. Yes, I passed the time of day with her when she came in 
and out of the hotel. 

205 Q. What did she have to say about her husband, if 
anything? A. Nothing. 

Q. Did she have anything to say about her husband’s 
baggage? A. Once she came to the desk and said she was 
having a little trouble in getting their baggage. 

Q. Getting whose baggage? A. Mr. Durbin’s. 

• ••••••••• 

206 CROSS EXAMINATION 
By Mrs. James K. Hughes: 

Q. When vou checked Mr. Durbin into the hotel vou knew 
that he was Andrew T. Durbin, didn’t you? A. Yes, 

207 I did. 

Q. And you say that he appeared to you to be 
drinking? A. Yes, he did. 

Q. In fact, he was drunk, wasn’t he? A. I said drinking. 

Q. Is it not a fact that on many occasions before this 
he had registered in the hotel and left instructions £hat 
he was not there, because he didn’t want his wife to know 
he was there and on a spree? A. Not with me. 

Q. Do you have any knowledge of him being 
checked in 606? A. No, I do not. 


206 
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Q. Do they serve alcoholic beverages in the hotel? A. 
Not on Sundays. 

• ••••••••• 

210 WILLIAM E. TOOTELL 

was called as a witness by the Government, and being first 
dulv sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

«•**•••••• 

Q. Your occupation, sir? A. I am a special agent of the 
Federal Bureau of Investigation. 

Q. Where are you stationed, Mr. Tootell? A. At Lima, 
Ohio. 

Q. Mr. Tootell, did your office, to your knowledge, make 
an investigation of the registrations into the Hotel Gillsy, 
Cleveland, Ohio, in the month of December, 1951? Just 
answer, “We did do it,” or “We didn’t do it.” A. 

211 We checked into the registrations during that month, 
yes—not at that time, however. 

Q. No, I understand. When you made your check were 
you able to locate the hotel registration records for the 
month of December ’51 of that hotel? A. We were not. 

Q. And the reason for that, sir? A. The manager there, 
Bruce Bond, B-o-n-d, stated that they had had two fires 
in that hotel and as a result of the fires the records had be¬ 
come watersoaked and that the records for the month of 
December of 1951 had been destroyed. 

Air. Hitz: Your Honor, I am going to recall him later for 
another purpose. I want to maintain continuity here. 

• ••••••••• 

Mr. Hitz: Your Honor, this morning James K. 

212 Hughes and I entered into the following stipulation: 

That Mr. Charles Irelan if called as a witness by 
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the Government would testify that in April and May 1951 
he was the United States Attorney in the District of Co¬ 
lumbia, that in April 1952 the Grand Jury which was im¬ 
paneled in September 1951 and which was the Grand Jury 
before which the Wilkinson complaint was being presented 
and which was investigating the complaint, had finished its 
regular three months term completeing it in November ’51, 
that about two weeks prior to May 7, ’52, Mr. Irelan called 
William Hitz, his assistant, to his office and informed Hitz 
that Mr. Irelan desired that the Wilkinson case be con¬ 
cluded by the presentation of the remaining evidence to be 
presented to the Grand Jury on the next May 7, 1952, ap¬ 
proximately two weeks hence. 

And that the Grand Jury would meet on May 7 to con¬ 
clude the only other matter before it. That Hitz stated 
that he would attempt to do so, and that was the plan of 
the United States Attorney’s office. 

Mr. James K. Hughes: We so stipulate, with the limita¬ 
tion that Your Honor has already made on this type of 
testimony. We enter into the stipulation Mr. Irelan would 
so testify. We object to it on the grounds previously stated, 
and I assume that Your Honor would make the same ruling. 

The Court: I am going to overrule the objection. This 
testimony, I suppose—Mr. Irelan’s testimony, would go to 
the question of the necessity of the defendant Dur- 
213 bin’s testimony at the Grand Jury inquiry. Is that 
the purpose? 

Mr. Hitz: That would be a part of it, and also to show 
the emergency—yes, the emergency with respect to time at 
that time. 

The Court: Yes. I am going to admit that for all pur¬ 
poses. I don’t think that is subject to the limitation. 

May I inquire, did the Grand Jury proceeding result in 
any indictment? 

Mr. Hitz: It did not. And the Grand Jury went out of 
office by reason of the 18-month statutory life period. 

The Court: When was it discharged? Was it discharged 
prior to— 




Mr. Hitz: It was discharged on the last day of its term. 

The Court: I was wondering whether it was discharged 
prior to this defendant’s arrest or not. 

Mr. Hitz: Oh, no. He testified before the Grand Jury. 

The Court: I would like to have counsel come to the 
bench. 

(At the bench:) 

The Court: May I inquire this, Mr. Hitz: There were no 
indictments filed in this case? 

Mr. Hitz: That is correct, except this one, and this same 
jury returned this indictment. 

The Court: Yes, but so far as the Wilkinson corn- 
214 plaint itself ? 

Mr. Hitz: That is right. 

The Court: But this result did not eventuate by reason 
of this defendant’s flight as a witness, because eventually 
you got his testimony before the Grand Jury? 

Mr. Hitz: That is correct. 

The Court: So the only prejudice that might have been 
caused the Government was the expense and trouble in 
locating him and bringing him back, is that it? 

Mr. Hitz: Well, the delay between May 7 and July 23, 
and other unsuspected and attendant possibilities. We 
don’t know what they were. 

The Court: It isn’t as though the prosecution was frus¬ 
trated by reason of his flight? 

Mr. Hitz: That is correct, we can’t say that it was. 


*###•*#**• 

DIRECT EXAMINATION 
By Mr. Hitz: 

Q. Mr. D’Amico, will you give your full name. A. Ernest 
V. D’Amico. 
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215 Q. Your occupation, Mr. D’Amico? A. Deputy 
United States Marshal, stationed at Cincinnati, Ohio. 

Q. Did your office receive on May 2, 1952, by telephone 
a request to issue a subpoena for a Grand Jury case in this 
District? A. Yes, they did. 

Q. Entitled “Complaint of Wilkinson,” etc.? A. Yes, 
they did. 

Q. For Andrew T. Durbin? A. There was such a sub¬ 
poena issued. 


216 Q. Were you furnished the address for the witness 
Durbin as Box 12, Price Hill Station, Cincinnati? A. That 
is correct. 

• •#*##*##• 


217 Q. What did you do in order to attempt to serve 
the subpoena? A. The subpoena was given to me 
and it was addressed at Box 12, Price Hill Station, Cincin¬ 
nati, Ohio. I then checked with the postal inspectors and 
obtained the street address, the residence, which was 906 
Elberon Avenue. 


Q. What time did you arrive there? A. Approximately 
6 p.m. 

Q. On what day? A. On May 2, 1952. 

Q. When you got there what did you do to attempt to 
serve the subpoena? A. I rang the doorbell and a 
218 party answered, a lady answered the door. 

Q. Who was she? A. Well, I didn’t know’ her at 
the time, but it later developed that she was a Mrs. Bowling. 
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Q. No, yon can’t say that. Answer my question. 

219 Dicl she leave the door? 

• *•*•••••• 

220 Q. Did she return to the cracked door, Mr. 
D’Amico? A. Mrs. Bowling? 

Q. Yes. A. At that time, no she did not come back. 

Q. Did someone else come down to the door? A. Yes, a 
lady came down to the door. 

Q. Do you see her here today? A. Yes, it’s the lady 
sitting to counsel’s immediate right. 

Mr. Hitz: Do you concede? Mr. Thiel, the record shows 
Mr. Hughes concedes Mrs. Durbin as the lady addressed. 

By Mr. Hitz: 

Q. What did Airs. Durbin say to you, Mr. D’Amico? 
A. Wanted to see Mr. Durbin. “He is down at the law 
school at the Gibson Hotel. He is attending a law school 
there starting at seven o’clock.” 

Q. What day of the week was this, Mr. D’Amico? A. 
This was on a Friday night, May 2. 

Q. What did you say to that? A. I thanked her and im¬ 
mediately left and went to the Hotel Gibson in order to trv 
to effect the service. 

Q. Did you tell her who you were? A. I told her I was 
from the marshal’s office and I wanted to see Mr. Durbin. 
Q. Did you go to the Gibson Hotel, Mr. D’Amico? 

221 A. Immediately thereafter, yes, sir. 

Q. How far away is it in point of time? A. It’s 
approximately—it’s five miles from there, and I would 
say it’s 15 to 20 minutes going through town—15 minutes. 
Q. One way? A. That is correct. 

Q. What time did you take off to go there? A. I would 
say approximately 6:15. 

Q. And when you got over to the Gibson Hotel did you 
find Mr. Durbin? A. No, I did not. 

Q. Did you find the law class? A. No, I did not. 



Q. Did you find the man who gave the law class? A. No, 
I did not. 

Q. Did you find the law class in session that night? A. 
No, I did not. 

222 Q. Were you there at or after seven o’clock that 
night? A. Yes, I was. 

Q. Was the course in session? A. No. 

Q. Did you return to 906 Elberon Avenue ? A. I did. 

Q. What time did you get back? A. I would say approxi¬ 
mately 7:45. 7:30-7:45. 

Q. When you got back what did you do? A. I knocked 
on the door again. I rang the doorbell. 

Q. What happened? A. Mrs. Bowling appeared. 

223 Q. Did you talk to Mrs. Bowling? A. Yes, I did. 

• ***•***#• 

Q. At that time did you see Mr. Durbin? A. No, I did 
not. 

Q. Did you see Mrs. Durbin? A. No, I did not. 

Q. Did she tell you something about them? Answer yes 
or no. A. Yes. 

Q. After you and Mrs. Bowling had had some conversa¬ 
tion, did you enter the house? A. Yes, I did. 

Q. Where did you go and what did you do? You will 
have to eliminate conversations, because neither Durbin 
was there, is that correct? A. That is correct. To my 
knowledge, they weren’t there. 

Q. So will you relate what you did and what you saw, 
eliminating conversations, now, with Mrs. Bowling. A. Can 
I say that I went with her to a certain part? 

Q. Yes, but don’t say what she told you or you 

224 told her. A. I went with her up to a room in the 
house. I went with her up to a room in the house. 
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Q. Before you left did you leave some instructions with 
Mrs. Bowling to contact you in a certain event? A. I did 
so. I left the office number and I left my home phone num¬ 
ber in the event anything were to come that I would be re¬ 
quired over the weekend, because the office isn’t open Sat¬ 
urdays or Sundays. 

• ••••••••• 

227 Q. Mr. D’Amico, in answer to the request of 

myself of May 2 to issue a subpoena for Mr. Durbin, 

did vou do that? A. That’s correct. 

•> 

Q. What type of form did you use to make out that sub¬ 
poena? A. Well, we make out a card, is what was made out. 
Then the information was carried on the pink slip, on the 
pink form for our records for the benefit of our records, 
because then we give it a docket number. That we kept in 
the office for our record up until we received your letter. 
The card was made directly off of that, off of your phone 

call and service attempted then with the card. 

• ••••••••• 

228 Q. Did you leave that subpoena somewhere in the 
post office ? A. Yes, I did. 

• ••••••••• 

Q. Did your office receive a letter from the United States 
Attorney here in Washington confirming the oral telephone 
request for the subpoena which request was made 

229 May 2,’52? A. Yes, we did. 

• ••••••••• 

Q. What is your recollection of the return day for Mr. 

Durbin as a witness in Washington? A. The return date 
was May 7, 1952. 

Q. Thank you, sir. Now tell us in more detail what 
you did with the card which was the subpoena that you 
made out for May 7 for Mr. Durbin. A. On May 3rd, the 




63 


following day, I went to the post office—Price Hill Post 
Office Station— and I consulted with the authorities there 
and that was the station that— 

Q. You needn’t read that, there is nothing on there; 
just put it aside. A. That was the station where Mr. Dur¬ 
bin had the box. So I talked to the employees there 

230 and took the subpoena dated May 7, 1952. 

Q. That’s for May 7 ? A. For May 7. 

Q. Dated May 2? A. That’s right, issued May 2, dated 
for return, May 7, 1952, at Washington here. Then I 
attached to it a note addressed to Mr. Durbin and in the 
note I said—left our office number, the Federal Building, 
the extension number and my home phone number, and I 
requested him to contact either the office or me at my 
home as soon as this was received, 

• • • * • • • • • « 

Q. You say the card called for him to appear in Wash¬ 
ington on the 7th ? A. Right. 

Q. Did it give the title of the case in which he was to 
appear? A. It gave the—yes, the Grand Jury original so 
and so. I have that here on the other card, if you want 
me to read it over. 

231 Q. When you put that subpoena with the addi¬ 
tional note that Mr. Durbin should contact you 

or your office did you receive from the Post Office Depart¬ 
ment a receipt dated the same day, May 3 ? A. Yes, I did. 
Q. Is this it? A. That’s correct. 

The Deputy Clerk: Government’s Exhibit No. 11 for iden¬ 
tification. 

• ••••••••• 

The Court: It may be admitted. 

• ••••••••• 


Q. Did you hear from Mr. Durbin in answer to 
the subpoena, or the note? A. No, I did not. 


232 
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Q. Did vour office, so far as you are aware? A. No. 
Q. Or have ever been informed? A. No. 


• ••••••••• 


Q. I am sorry, you can’t tell us what you found out. 
Did you also receive instructions that in the event the May 
7 date, return date, in Washington, should go by without 
service, that you should attempt to serve him with another 
subpoena for a later date? A. Yes, I did. 

Q. What later date did I give you ? A. May 14,1952. 
233 Q. Did you make out a card for the return day of 
May 14 after the May 7 return day had either passed 
by or was about to pass by? A. Yes, I did. 

Q. What did you do with that card? A. I have that in 
my possession. 

Q. Did you keep that in your possession? A. Yes. 

Q. Were you ever able to serve it? A. No, I was not. 

Q. I think I will ask you to show us that. 

Mr. Hitz: Will you mark that with the next number. 

The Deputy Clerk: Government Exhibit No. 12 for iden¬ 
tification. 


#*•#*#**#* 


235 The Court: Even so, it is admissible to show 
efforts on the part of the Government to get in 
touch with the defendant to procure his attendance. 

Mr. James K. Hughes: We have the objection. 

The Court: I will admit it only on that ground, not as a 
legal subpoena, because I don’t think there is any provision 
in the law or Rules for subpoenaes to be signed by the 
marshal. 


Q. Did you make out two for the 7th? A. That is orig¬ 
inally it. 

Q. Did you leave one of them in the post office box? A. 

That’s correct. 

236 Q. Is this the other one? A. That is it. 

Q. With the changed address? A. That is the one 
I was carrying to serve him and if I couldn’t find him by 
the 7th, and on word from your office, the subpoena was 
changed to the 14th and carried in that capacity. 

The Court: Mr. Hitz, I might call your attention to the 
fact that Rule 17(a) of the Federal Rules of Criminal 
Procedure expressly provides that a subpoena shall be 
issued by the clerk under the seal of the court. The prac¬ 
tice that apparently is followed in that particular district 
of having the marshal issue a subpoena doesn’t appear to 
me to be approved by the Rules. But that 'would only be 
important if this was a proceeding to punish for contempt 
for failure to respond. 


• ••••••••• 

237 CROSS EXAMINATION 
By Mr. James K. Hughes: 

*•••#*•*•• 

238 Q. And is it not a fact that at that time Mrs. 
Durbin told you that Mr. Durbin worked for a Mr. 

Ferguson, who was the Auditor for the State of Ohio? A. 
No, sir. 

*•##*•*•• * 

Q. Is it not a further fact that she told you at that time 
that he attends law school about three nights a week? A. 
Told me he was at law school that night. 
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Q. Isn’t it a further fact that at that time she told 
you that you could probably find Mr. Durbin at the Gibson 
Hotel talking to some of the boys? A. Those were not 
the exact words. 

239 Q. Did she tell you that in substance? A. No, she 
told me that I would find Mr. Durbin at the law 
school at the Gibson Hotel. 

*••••*•••• 


Q. It is your testimony that you identified yourself as 
a Deputy United States Marshal, is that true? A. I said 
I was from the marshal’s office and I wanted to see Mr. 
Durbin. 

##***♦**•* 

240 Q. Did you change the date on the subpoena from 
May 7 to Mav 14? A. Yes, sir. 

Q. You never served either subpoena, either the one on 

Mav 7 or the one on Mav 14 ? A. No, sir. 

* * ' 

• #****•**• 

REDIRECT EXAMINATION 
By Mr. Hitz: 

#****•*'**• 

241 Q. Did you drop the May 7 subpoena with the 
note in the slot at the post office box or at the station, 

or did you give it to one of the clerks for processing? A. 
I gave it to the clerks for processing. 

Q. And got a receipt? A. That’s right. 

• *#••#**** 

RALPH F. BECK 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
By Mr. Hitz: 

*#*#*#*•## 

Q. Where do you live, sir? A. 342 East State Street, 
Columbus, Ohio. 

• ••**♦## *• 

Q. In May and June, ’52, were you a clerk in the 

242 Virginia Hotel at Columbus, Ohio? A. Yes, sir. 

Q. Do you know Andrew Durbin? A. Yes, sir. 

Q. Do you see him here today? A. Yes, I do. 

Q. Do you know’ Mrs. Durbin? A. Yes, I do. 

Q. Is she here today? A. She is. 

• •••##**#• 

Q. How long have you known Mr. Durbin? A. A period 
of approximately a year, I would say—Mrs. Durbin. 

Q. How 7 is that? A. Approximately a year. 

Q. For Mr. Durbin? A. Mr. Durbin at least twenty years. 

********** 

243 Q. Can you identify 14 for identification? A. Yes, 
that’s a record. 

Q. Is that another record from the Virginia Hotel? A. 
That’s right, sir. 

********** 

Q. This Exhibit No. 13 for the Government, Mr. 

244 Beck is what? Is it a registration card? A. It is 
a registration card that we use in registering our 

guests in the hotel. 

* * * * * * • * * * 

Q. This is a registration for a party signing Mr. and 
Mrs. Andrew’ T. Durbin—correct? A. That is right. 
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Q. Box 205, Kenton, K-e-n-t-o-n, Ohio, is that correct ? A. 
That’s right, sir. 

****•#•••• 

Q. Would you tell us the date of registration of the 
guest, and the hour? A. The time stamp is May 27 at 
8:26 p.m. 

****•##•#♦ 

245 Q. Can you identify Government No. 15 for identi¬ 
fication? A. Yes, sir. 

Q. Is that the folio? A. This is the folio. 

Q. For that registration? A. 6389, that’s correct, sir. 

*****•*••• 


246 Q. Mr. Beck, will you look at Government No. 15 
and tell us when there was a check-out for the regis¬ 
tration Mr. and Mrs. Andrew T. Durbin, which w’as on 
May 27, 1952? A. Check out June 5th. The account was 
transferred to our city ledger at that time, and checked 
out at that time. 

Q. When you say the ledger, do you mean the charge 
account, in effect? A. The charge account, in effect. 

*»*»#****. 


247 Q. Mr. Beck, will you tell us whether or not you 
registered the party that signed the registration, 

which is Government No. 14 for identification? A. I took 
this registration myself, yes, sir. 

248 Q. Now, this is registration card No. 6833, is that 
right? A. That’s right, sir. 

Q. And the guest registrant is named here as Mr. and 
Mrs. J. A. Smith, Akron, Ohio, is that right, sir? A. That’s 
right. 


• * 


*•••••• 
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249 Q. What time was this registration accomplished, 
Mr. Beck? A. 9:03 p.m., June 5, 1952. 


Q. Pd like you to state now, if you can, more accurately, 
how long before 9:03 p.m. June 5, when Mr. and Mrs. J. A. 
Smith were the registration, did the Durbins check out as 
Andrew T. Durbin ? A. The Durbins checked out as Andrew 
T. Durbin and re-registered in as Mr. and Mrs. J. A. Smith. 
The time lapsing between was approximately two hours, I 
would say. 

Q. What conversation did you have with Mr. Durbin 
when he re-registered as Mr. and Mrs. J. A. Smith, Akron, 
Ohio? A. Mr. Durbin came up to our side window, which 
is at the side of the registration desk, and asked me if he 
could get a room again. He said , 1 ‘ They ’re after me. ’ ’ And 
I didn’t ask him who. I didn’t know who. Quite a number 
of times guests come in and will state that thev would 
250 like to register under another name. That’s what he 
asked me if he could do. I said, “Certainly.” So I 
permitted him to register as Mr. and Mrs. J. A. Smith, and 
assigned him to Room 323. 

Q. Does that registration show any check-out under the 
Smith registration ? No, I said, does the registration ? A. 
No, it only shows the check-in time. 

The Deputy Clerk: Government’s Exhibit No. 16 for iden¬ 
tification. 




Mr. Hitz: So the record may indicate what that is, will 
you tell us, Mr. Beck, whether that is the folio and register 
that relates to the Smith registration? 

The Witness: The Smith registration is 6833, the folio 
should be 6833. 
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Q. Will you look at Government No. 16 and then see if 
you can answer the question, when did the Smith registra¬ 
tion that you have testified about, check out ? A. On 

251 the 6th. 

Q. Of June? A. June 6, 1952. 

The Deputy Clerk: Government’s Exhibit No. 17 for 
identification. 

#*##**•*** 

Q. Is that 17 for identification the folio for the Smith 
registration? A. That’s right, sir. 

252 Q. So they stayed over night of the 5th of June? 
A. That is correct. 

Q. Checked out on the morning of the 6th? That’s right, 
sir. 

Q. When they checked out did they have anything to say 
to you? A. No, sir. 

Q. Did you see them again after Mr. Durbin checked in 
under the name of Smith? A. No, sir. 


254 Q. I am showing you Government No. 18 for 

identification, Mr. Beck. Is that a registration card 
from the Atlantic Hotel? A. From the Virginia Hotel. 

Q. I am sorry—from the Virginia Hotel? A. That is 
right, sir. 






255 Q. Mr. Beck, this registration is No. 8267, it is, 
sir? A. 8267. 

Q. And the guest’s name is what. A. Mildred Anderson. 
Q. And the address given ? A. Akron, Ohio. 
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Q. The date of registration? A. July 15, 9:55 p.m., 1952. 

• • • • • • • * • • 

256 Q. Did Mrs. Durbin say anything to you at the 
time of registration ? A. She asked me if she could 

register under another name. I called the manager, got his 
permission, and registered her as Mildred Anderson. 

• ••••••«•• 

257 Q. Does Government 19 show the time of check-out 
for Mildred Anderson? A. No, sir, it doesn’t because 

we didn’t know just exactly when she checked out. 

• •#****••• 

258 Q. Do you recall after Mildred Anderson’s name 
was used by Mrs. Durbin whether any FBI agents 

came to the hotel? A. I came on duty at 3 o’clock in the 
afternoon, there were two waiting in the lobby. 

Q. Is that the 15th? A. That’s right. 

Q. She didn’t register until 9:55 p.m. A. There were two 
in the lobby the day after she registered. 

Q. You mean the 16th, then. A. That’s right. 

259 Q. Did you receive any communication from Mrs. 
Durbin after you came on duty ? A. Yes, I did. The 

operator called and said that I had a phone call. Mrs. Dur¬ 
bin asked her if— 

Q. Did she ask you ? A. She asked me. 

Q. What did she say? A. She wanted to know if she 
could use the back entrance. 

260 Q. What did you tell her about going out the back 
way? A. I told her I couldn’t permit it. 





Q. What did the FBI agents do later on after you re¬ 
ceived the telephone call from Mrs. Durbin to go out 

261 the back way? A. They stayed in the lobby a short 
while and then thev left. 

• ••••••••• 

Q. The following evening—that is, July 17—what went 
on between you and Mrs. Durbin ? A. Mrs. Durbin returned 
to the hotel and wanted to register for a room, and I asked 
her to wait a minute because I didn’t want to embarrass her 
by refusing her a room, so I went to the rear of the hotel 
and called the manager and asked him if he would permit 
me to register her. 

***#*#**•• 

Q. WTiat did you tell? A. I told Mrs. Durbin that I could 
not take her in. 

262 Q. WTiat did she say? A. She didn’t say much 
about it. She was then talking to a lady in the lobby. 

Q. WTio was that lady? A. Mrs. Della Adams. 

Q. WTiat did she say to Mrs. Adams that you heard? A. 
The gist of the conversation—pieces of—was that she— 
Andy had gone to Magnetic Springs. 

The Court: Had gone where ? 

The Witness: Magnetic Springs, Ohio. That is where 
they had picked him up. She told how she got out of the 
hotel to Mrs. Adams by crouching along the side of the wall, 
leaving by the back entrance, and running up the alley. 
That is about all I heard of the conversation, because they 
moved away from the desk then and were over on the other 
side of the lobby. 


##•*#**#*• 


264 A. This courthouse, and I returned to Columbus 
approximately two weeks later. I met Mr. Durbin in the 
lobby. 
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A. I was standing at tlie desk, no longer at the Virginia— 
I had gone to another hotel. I had gone into the barber 
shop and was making my way around to the side. I noticed 
—I stopped to talk to the clerk and I noticed Mr. Durbin 
standing by the mailbox, which is near the desk. I spoke to 
him and said, “Hello, Andy, how are you?” 

He said, “I am fine.” He said, “I just got back from 
the East.” 

I said I was there also, and smiled, and started around to 
the barber shop, and Mr. Durbin walked over to me and 
walked around to the side door and said that he believed 
that this prosecution was now persecution and that he didn’t 
think I should probably be called as a witness—something 
to that effect—because my—because several years ago I 
had been drinking quite heavily and I voluntarily put my¬ 
self in a home for five days, and he said, “Being in an in¬ 
stitution, they may not like your testimony.” That was all. 

Q. Did he say anything about hurting him? A. 
265 He said— 

Mr. James K. Hughes: I submit, if Your Honor 
please, that is leading. He asked for the conversation. Now 
he suggests “hurting.” 

The Court: Objection overruled. You may answer. 

The Witness: He said—I said, “Well, Andy, I have only 
been there to say what they asked me, to tell the truth.” 
Having known him for some time, we talked that way. 

He said, “I know you are not going to hurt me.” 

I said, “Not intentionally, only the truth.” 

• *•*#**••* 

CROSS EXAMINATION 
By Mr. James K. Hughes: 

• •**##**•• 

268 Q. You can’t tell us, then, whether he was drunk 
or sober? 

• ••••••••• 


A. The last time I saw Mr. Durbin drunk was about ten 
years ago. 

Q. Did you and Mr. Durbin used to drink together? A. 
A number of years ago, we have drunk together, yes, sir. 

Q. Since you have been at the hotel Mr. Durbin has 
checked in that hotel many times, hasn’t he? A. That’s cor¬ 
rect, sir. 

Q. When he has checked in the hotel isn’t it a fact that 
he is under the influence of whisky? A. I have never seen 
him in any of those registrations at that time under the in¬ 
fluence of whisky. 


• ••*♦***«• 


269 Q. Did he have any luggage when he checked in? 

A. I didn’t notice. Mr. Durbin’s credit has always 
been good with us. 

Q. I take it that is because he has had considerable busi¬ 
ness with your hotel. A. That’s right. 


*#**•*•*## 


273 REDIRECT EXAMINATION 
By Mr. Hitz: 

Q. Mr. Beck, in the time that you have been working for 
the hotel had Mr. Durbin ever registered under any 

274 name than his own? A. Not to my knowledge. 

Q. Was he drunk on the time that he registered as 
J. A. Smith? A. I wouldn’t say. 

Q. On June 5? A. I wouldn’t say that he was drunk at 
any time I have known him in the last—any time that I 
met him in the hotel in the last year or two have I ever seen 
him drunk or ever known that he would be drunk. 


75 


276 ELMA MALONE 

was called as a witness by the Government, and being first 
duly s'worn, -was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 

Q. Are you employed as a telephone operator at the Vir¬ 
ginia Hotel? A. Not at this time, sir. 

Q. Were you in the summer of 1952? A. Yes, from April, 
approximately, through August. 


• ••***##•• 

277 Q. Do you know Andrew Durbin ? A. I know him 
to see him, know him as a guest. 

***##**##* 


Q. Do you recall a time when Mrs. Durbin was registered 
in the hotel in July, 1952, under the name of Mildred Ander¬ 
son? A. Yes, I do. 

Q. On that occasion did you receive a telephone call from 
her in her room ? A. Yes, I did. 

Q. What was said? A. Well, she asked me to tell Mr. 
Beck, who was the room clerk, to okay her exit from the 
rear door of the hotel. 


********** 


278 What was next that vou heard from Mrs. Durbin? 

*j 

A. Well, I didn’t see Mrs. Durbin any more until the 
next evening—the following evening. 

********** 


279 


Q. How did she put that? A. Well, should I quote? 
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Q. Yes, please. A. She said, “Well, I had a hell 
of a time dodging those son of a bitches yesterday.” 

• ••••••••• 

280 Q. Continue, please. A. And I said, “Well, what’s 
it all about, anyway?” 

She said, “Well, don’t you see, they were after me, think¬ 
ing that I would lead them to Andy.” 

281 CROSS EXAMINATION 

2S2 By Mr. James K. Hughes: 

#•**•*#••• 


Q. How long have you resided at Columbus? A. Forty- 
five vears. 

##****•••• 


291 JESSE M. CONRAD 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follovrs: 


DIRECT EXAMINATION 
Bv Mr. Hitz: 


m 


292 Your occupation, sir? A. I am a chiropractor. 

«#•###••#• 


Q. Where do you practice? A. Magnetic Spring. 

Q. What state? A. Ohio. 

Q. What do you have there? A. A hotel and bathhouse. 
Q. Do you know Andrew T. Durbin? A. Yes. 
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Q. How long have you known him ? A. Oh, I’d say about 
twenty, twenty-five years. 

Q. Do you know his wife, Mrs. Mildred Durbin? A. Yes. 
Q. How long have you known her? A. Oh, about a year, 
I would imagine. 

• • . * • • * * • * * 

293 Q. Will you describe your establishment a little 
more, please? A. Well, sir, I have a hotel and also 

a bathhouse in connection, giving mineral water baths. 

Q. Do you serve meals and rent rooms in connection with 
it? A. Yes, sir. 

• ••••••••# 

294 Q. I want to show you Government’s Exhibit 20 
for identification, and ask you if you can identify it, 

sir. 

Q. Is that a registration card for your hotel? A. Yes. 

Q. It is made out to Andy Devine as a guest. Who is he ? 
A. Mr. Andy Durbin. 

Q. And this is July 15, ’52 registration, is it, Doctor? A. 
Yes, sir, that’s right. 

**•••••*•• 

295 Q. What time did he come into the hotel, Doctor? 
A. He came in before dinner. We don’t register them 

by the hour, just the meal that they came in before, because 
we work on the American plan. 

Q. This shows his first meal was a dinner meal. A. That 
is right. And dinner with us is at noon. 

Q. Later on did Mrs. Durbin join him there? A. Yes. 

ft*######## 

296 By Mr. Hitz: 

Q. Did she sign when she entered the hotel on the 16th? 
A. No. 
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Q. Do you know whether she stayed with Mr. Durbin 
there the night of the 16th ? A. Yes. 

Q. The following day, the 17th, what happened to Mr. 
Durbin? A. That’s the day that Mr. Durbin was arrested. 

• ••••••••• 

Q. Who arrested him? A. Some gentlemen from the Fed¬ 
eral Bureau of Investigation. 


297 Q. Did you hear Mr. Durbin say anything at the 
time of his arrest? A. I wasn’t near Mrs. Durbin at 
the time when he was arrested. 

Q. Did you hear Mr. Durbin say anything? A. No. 

*•*#*••••• 


Q. Did you hear Mrs. Durbin say anything before she 
left? A. I took her to Delaware. 

• *•••••••• 

Q. That is still in Ohio? A. That is twelve miles from 
Magnetic Springs, sir. 




298 CROSS EXAMINATION 

By Mr. James K. Hughes: 




299 Q. You were present when this signature card was 
signed? A. Yes. 

Q. Do you have any independent recollection as to Mr. 
Durbin’s condition with reference to sobriety at the time 
he came into the hotel ? A. Well, he wasn’t sober. 

Q. He was not sober? A. No. 



Q- Is it not a fact that Mr. Durbin came in the hotel the 
night before this registration card was signed, and the rea¬ 
son it wasn’t signed until the next morning is that he wasn’t 
sober enough to sign a registration card ? A. I don’t know, 
sir. 

Q. Let me ask you this question: Is it not a fact that you 
signed that registration card for Mr. Durbin? A. No. This 
is not my signature here. I did, however, make out 
300 the card, because this is my writing on the other side. 

Q. You made out the card ? A. Yes, sir. 
**•*••♦#«* 

302 ROBERT W. DOUGHERTY 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

Bv Mr. Hitz: 

•/ 

#***•*•*•* 

Q. What is your occupation? 

The Witness: A substitute postal clerk, sir. 

• • • • • * • • * • 

Q. At what post office station? A. The Price Hill sub¬ 
station, Cincinnati, Ohio. 

• ••*•••••• 

303 Q. Do you know Mr. D’Amico, the United States 
Marshal who has been around here for several days ? 

A. Yes, sir. 
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Q. Or the 3rd of May—did you see him on the 3rd of May? 
A. It was on that Saturday, yes, sir. 

Q. Did you hear a conversation between him and your 
superior? A. Yes, sir. 

#•**•••*•• 

Q. Are you able to identify Government’s Exhibit No. 
11, which is a receipt for mail issued by the post office, Cin¬ 
cinnati? A. Yes, sir, that was given to Mr. D’Amico. 

*#***••*•* 

304 Q. Do you know Mr. Durbin—Andrew T. Durbin? 
A. No, sir, I do not. 

Q. At that time at Price Hill station did Mr. and Mrs. 
Durbin have a post office box? 

###*##**•• 

305 A. Mr. Durbin had a box at the Price Hill station. 
It was rented in the name of Mr. Durbin, sir. 

Q. Andrew T., was it, or some other name? A. Andrew 
T. Durbin, yes, sir. 

##*####*•# 

Q. What number was it? A. Box 12, sir. 

###**#**•* 

Q. Had you ever seen a lady come in and pick up 

306 any mail from that box? A. Yes, sir, I have. 

###**#**** 


Q. Do you see the lady here, Mr. Dougherty, who emptied 
Mr. Durbin’s post office box? A. Yes, I do, sir. 

#**#*#**•• 



81 


Q. Had you ever seen anyone else except Mrs. Durbin 
pick up mail from Mr. Durbin’s post office box in that sta¬ 
tion? A. No, sir, I did not. 

Q. Were certain requests made by Mr. D’Amico, the 
marshal, of the superintendent of the post office station on 
May 3, when he deposited that piece of mail for Mr. 
307 Durbin’s post office box? A. Yes, sir, there was. 

Q. Subsequently, did Mrs. Durbin come and pick 
up the mail in that box? A. Yes, sir, she did. 

• •*••*•••• 

320 MRS. LYMAN MOODY BOWLING LARKIN 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

Bv Mr. Hitz: 

w 

• •«*•••• •• 

321 Q. Where do you live? A. 906 Elberon Avenue, 
Prince Hill, Cincinnati, Ohio. 

Q. Do you operate a boarding house at that address? A. 
Yes, sir. 

Q. Do you know Mr. Andrew T. Durbin? A. Yes, sir. 
Q. Do you know Mrs. Durbin? A. Yes, sir. 

#•***•** •• 

Q. When did you first come to know them ? A. December 
13, ’51. 

322 Q. Do you remember the occasion when the Durbins 
came to your boarding house and engaged a room? 

A. Yes, sir. 

• ••••••••• 


Q. Did they tell you that they got burned out of the 
Sinton Hotel? A. They did, yes, sir. 

• *•••••••« 

Q. Do you know that day to be January 13, ’52? A. Yes, 
I do, to the best of my recollection. 

323 Q. Did they sign any book? A. Yes, sir, they did. 

Q. How did they register? A. Mr. and Mrs. An¬ 
drew T. Durbin. 

*••#•*•<**• 


Q. In other words, they paid each week, did they, or 
each month? A. They paid each month. 


Q. Paid in advance, did they? A. Yes, sir. 

*•**•#*••• 

324 The Court: When did thev come, Januarv 13 or 
December 13? 

The Witness: They came in December, and they paid up 
to January. 

Q. Do you recall when Mr. and Mrs. Durbin left living at 
your boarding house? A. Yes, sir. 

Q. What month was that? A. In the month of May, 
around about the first or second—the second dav of Mav, 
to the best of my memory. 

Q. Do you remember a time when the United States mar¬ 
shal, Mr. D’Amico, came over to your boarding house? A. 
Yes, sir. 

325 Q. Is that the last day the Durbins were there? 
A. Yes, sir. 

Q. Then they left ? A. Yes, sir. 
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Q. Did they at any time return to live there? A. No, 
sir. 

Q. For how long a time had they been paid up in rent 
on May 2 ? A. They were paid up—they would have been 
paid up until June, until a month—well, it was almost a 
month after they left, they were paid up, but they didn’t 
take all their things. They came back—Miss Durbin came 
back and got them. 

• ••*•••••• 

326 Q. For a number of days before May 3, Mrs. 
Larkin, did you receive telephone calls from Mr. 

Durbin? A. Yes, sir, he called back to the house when he 
was away. 

**•*•«*•** 

Q. Who was it? A. Mr. Durbin called the house and 
asked for a message if there was a message, if someone 
had called for him. 

Q. Did you recognize his voice? A. Yes, sir. 

Q. Just what did he say? A. He said, “Has there been 
—has anyone called—has anyone called the house.” I pre¬ 
sume he meant if anvone called for him. 

• ##*##*#** 

327 Q. How long before he and Mrs. Durbin left your 
boarding house did he commence to call you in the 

afternoon before he came home? A. Well, a couple of 
weeks before he left. 

Q. How many days within that two-week period did he 
call you before he came home? A. Well, he called in the 
evening. 

Q. How many evenings did he call in the two weeks ? A. 
Well, I’d say he called most every day before he came. 

Q. Did you ever have a message for him that you told him 
about on the phone? A. No, sir, I never had, nobody had 


called for him. I told her of a message once, Miss Durbin, 
that some man had called. 

Q. When Mr. D’Amico came to the house did you know 
him before that? A. No, sir. 


328 Did he knock on the door? A. Xo, sir, he rang 
the doorbell. 

Q. Did you go to the door? A. Yes, sir. 

Q. Did you have a talk with him? A. Yes, sir, he asked— 
Q. He said something to you, did he? A. Yes. 

Q. At that time was Mr. Durbin in? A. Yes, sir. 

Q. How do you know he was in ? A. I saw him go up the 
stairs. 

• ••••••••• 

Q. Was Mrs. Durbin there when Mr. D’Amico came to 
the door? A. Yes, sir. 

Q. After he said something to you and you said some¬ 
thing to him, what did Mr. D’Amico do ? Where did 

329 he stay? A. He stayed right in the door. 

Q. What did you do? A. I went and called Miss 
Durbin like he asked me to. He said he was a marshal. 

Q. How did you go about that? A. I called her, I had 
a bell at the foot of the steps, and I thought maybe her 
bell doesn’t work; then I went up to her room and called her. 

Q. How far up did you have to go to call her? A. Well, I 
called her once, and then I went on up to her door. 

• ••••••••• 

Q. When you got up there to call her did you hear any 
voices in her room? A. Yes, sir. 

Q. Whose voices? A. It was her and Mr. Durbin. 

Q. Did you hear what they said? A. Xo, sir. 

Q. What did you tell Mrs. Durbin? A. I told her that 
Mr. D’Amico wanted her there, the United States marshal, 
it was important. 
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330 Q. What did Mrs. Durbin say? A. She said, well 
—she come on down then. She come on down to the 

door and talked to Mr. D’Amico. 

Q. Did you hear what she said to Mr. D’Amico? A. I 
could hear her talking, yes. She said he was at a down¬ 
town hotel at a law class. 

Q. What happened then? A. Well, he left right away. 

Q. Who did? A. Mr. — she went back up the steps and 
Mr. D’Amico left. And Mr. Durbin also left. I thought 
he went with Mr. D’Amico. 

Q. Tell us about Mr. Durbin leaving. A. He left right 
away, right behind Mr. D’Amico. 

Q. How fast was he going? A. I thought — he was going 
fast — I thought he was going with Mr. D’Amico, that’s 
what I thought until later. 

Q. Did you see Mrs. Durbin after Mr. Durbin left? A. 
Yes, sir, she called me. 

Q. Tell us about that. A. She just called me and said 
he was leaving. 

Q. What was she doing? A. She was getting ready to go 
out and she said to put the food in the icebox, that she 
would give it to mv babies. 

Q. What else did she say? A. She said he flew 

331 out of Washington to keep from going before a 
Grand Jury, a witness, and now she says, “I had 

to follow him out of there, now I have to get out of here.” 


Q. Did she get all of her clothes? A. No, sir. 

Q. What did she leave? A. I don’t know what she left. 
She left boxes of clothing. She also left food that they 
ate there. 

Q. Was there any of Mr. Durbin’s clothing left behind? 
A. Yes, sir. 


• * 
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333 Q. What did she tell you about Mr. D’Amico and 
the law school, if anything? A. She said she had 

sent him on a wild goose chase, and he would be back there 
shortly. 

Q. Did she tell you what comer she was going to meet 
Mr. Durbin on? A. Yes, sir. 

Q. What comer did she say? A. Up on the comer of 
Elberon and Warsaw. 

Q. Did she give you any instructions as to what you 
should tell Mr. D ’Amieo if he came back A. She said, ‘ ‘ Tell 
him nothing.” 

Q. Did she say any more than that about what you 
should tell Mr. D’Amico ? A. No. 

Q. Did Mr. D’Amico return? A. Yes, sir. 

Q. And when he did, you had a conversation with 

334 him, did you? A. Yes, sir. 

.. 

Q. Did Mrs. Durbin ever come back to get the clothes? 
A. Yes, sir. 

Q. How long after they left did she come back? A. I 
can’t — I won’t say that exactly, I can’t remember, it was 
within the month. I think it was right about the time the 
month was up. It might not have been. 

Q. Did she call you up before she came back? A. Yes, sir. 

• ••••••••• 

335 Q. Did she get her clothes? A. Yes, sir. 

Q. Did she get all of them, clear out? A. Yes, sir. 

Q. Did she get Mr. Durbin’s shirts and things? A. She 
got everything that was in it — except a paper — papers 
about the law school. 

•••!•••••• 

Q. Did she show you anything before she left? A. Yes, 
sir, she showed a paper that she had gotten at the post 
office — a card. 


Q. What did she say about it? A. She said he wouldn’t 
have to be in the trial because that was the last day 
336 of the trial, and he didn’t want to be in it. 

• •••*••••• 

Q. Did she tell you where she had gotten that card? A. 
Yes, sir, she said she got it at the post office. 

• •#••*•••• 

Q. The same day. When did you next hear from Mrs. 
Durbin? A. I never heard from her any more. 

339 Q. Did she say why they were in a hotel ? A. Yes, 
she did. 

Q. What do you recall she said about that? A. Well, 
she said that he just didn’t want to go before this case, 
this Grand Jury, that he didn’t want to be a witness in 
that. That’s all I recall she said. 

• ••••••••• 

340 CROSS EXAMINATION 
By Mr. James K. Hughes: 

• ••••*•••* 

349 Q. You did originally testify, did you not, that 
they moved in on December 13 ? A.Yes. 

Q. And later on your testimony is that they moved in 
on January 13? A. Yes, sir, they moved on the evening of 
the fire. The evening before was the first. That’s what they 
told me, that there was a fire there and that’s why they 
left. 
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FRED NEAL 


was called as a witness by the Government, and being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
Bv Mr. Hitz: 




# * • * * 


* • • 


Q. Is your name Frederick or Fred? A. Fred. I am 
the manager of the Commercial Service Department, West¬ 
ern Union Telegraph Company, Washington, D. C. 


• # • 


* • 


• • • • 


Q. Was your company served with a subpoena duces 
tecum to bring the application for, and the money order 
issued pursuant to the request of Reverend Raymond 
Bauschard for a Western Union money order, of July 11, 
1952? A. Yes, sir. 

Q. Do you have that application and the money order? 
A. I have the records. 


364 Q. Whose address is shown as what? A. The ad¬ 
dress is shown, the sender’s address is shown as 488 
South Roys, R-o-y-s. 

Q. In what city? A. It doesn’t indicate, but presumably, 
Columbus. 


**###** 


# * * 


365 Q. And the payee? A. Is J. A. Kelly, K-e-l-l-y. 

Q. Whose address is given as what ? A. Care of Fritz 
Mallov, M-a-l-l-o-v, 36 North Wells Street, Chicago, Illinois. 

% 7 * 7 
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366 RALPH E. ROOT 

was called as a witness by the Government, and being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 

• ••••••••• 

Q. Where do you live, Mr. Root ? A. Chicago—Evanston, 
rather, a suburb of Chicago. 

Q. What is your occupation? A. I am a grain broker 

on the Board of Trade, Chicago. 

*#**•*•#*• 

Q. Do you know Andrew Durbin ? A. Yes, I do. 

Q. How long have you known him? A. About four years. 
Q. Did you see him in Chicago in June or July, 1952? A. 
Yes, I did. 

368 Q. Did you see Mr. Durbin in Chicago on June 30, 
Mr. Root? A. Yes, I did. 

Q. Did you go with him to any hotel in that city? A. Yes, 
I did. 

Q. Where did you go with Mr. Durbin? A. To the At¬ 
lantic Hotel. 

Q. Did the Hagertv Grain Company at that time 

369 have an account at the Atlantic Hotel? A. Yes, sir. 

Q. Was Mr. Durbin drinking at the time? A. Yes, 
sir. 

Q. Would you say he was under the influence of liquor? 
A. Yes, sir. 

Q. Would you say he was drunk? A. Yes, sir. 

Q. Was he able to talk? A. Yes, he talked in a confused 
manner. 

Q. Could you understand what he said? A. Well, yes, 
you could get glimpses of it; there wasn’t too much con¬ 
tinuity. 

Q. Was he able to walk? A. Yes, sir. 
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Q. Did he walk with you to the hotel? A. Yes, he did. 

Q. How far did you go with Mr. Durbin? A. It is just 
across the street from the Board of Trade—the Atlantic 
Hotel—so just went downstairs and across the street. 

Q. Did he tell you where he had been before that? A. All 
I remember, the fact that he had been in the LaSalle Hotel, 
I understood, the night before—rather, he was registered 
there. Whether he actually stayed there or not I really 
don’t know. 




370 Q. Did you introduce Mr. Durbin to the clerk of 
the Atlantic Hotel? A. Yes, I did. 

Q. Room clerk? A. Yes, I did. 

Q. Did you know the room clerk? A. Yes. 

Q. How did you introduce him ? A. I took him over to the 
desk. I said, “This is Mr. Durbin, who is a friend of ours, 
and he has been drinking, and we’d like to get him a room, 
and we will be responsible for the bill.” When I said “we” 
I meant the Hagertv Grain Company. Hagerty had in¬ 
structed me to say that. 

Q. What did Mr. Durbin do? A. Mr. Durbin registered, 
but he didn’t register under the name of Durbin. 

Q. What did he register under? A. I think it was 
Kelly. 

371 Q. Did you see him register? A. Yes, sir, I did. I 
was standing right beside him. 


• *#****••* 


Q. You say that Mr. Durbin registered as J. A. Kelly? 
A. Yes, sir. 




Q. I am showing you Government’s for identification Xo. 
7. Do you identify it ? A. I do, yes, sir. 



Q. As the registration of Durbin on that date? A. Yes, 
sir. 


* • * * 


• * * • * 


378 PAUL COTNER 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 

Q. What is your occupation, sir? A. Insurance. 

Q. In Columbus? A. In Columbus. 

379 Q. Do you know Andrew Durbin? A. Yes, sir. 

Q. How long have you known Mr. Durbin? A. Oh, 

I suppose twenty, twenty-five years. 

Q. Do you know Mrs. Durbin ? A. Yes, sir. 

Q. How long have you known her? A. I think about 
seven. I may be wrong on that. 

Q. Where is your insurance office? A. In Room 230 of 
the Virginia Hotel. 

Q. What city? A. Columbus, Ohio. 


****#*##*# 

381 Q. Do you recall receiving a visit from Mr. Dur¬ 
bin in that office some time in the early part of May, 
’52? A. Yes, sir. 


*****#■*♦*# 

382 Q. Can you tell us whether it was morning or after¬ 
noon? A. It was before noon. 
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383 Q. When is it that he told you what you do remem¬ 
ber? A. He just said that I should—if anyone should 
ask for him to say that I hadn’t seen him, that he was just 
ducking a subpeona. 

Q. Ducking a subpoena? A. Yes. 

Q. Did he say where the subpoena was from? A. No. 

#**##•#••• 

Q. Was that just before he left? A. Yes, he left right 
away. 

#«**#«#•*• 


384 Q. On this occasion would you say Mr. Durbin was 
under the influence of liquor or not? A. No, sir. 

Q. Have you seen him under the influence of liquor at 
other times ? A. A few times, yes. 

• ##**••### 

386 CLAY EDWARD HICKS 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 


Q. What is your occupation, Mr. Hicks? A. Tax con¬ 
sultant. 

387 Q. In early May, 1952, where was your office, Mr. 
Hicks? A. Located in the Virginia Hotel. 
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Q. Were you associated in that office with Mr. Cotner? 
A. Yes, sir, Mr. Cotner had space in that office with me. 

• •••••••*• 

388 Q. Do you know Mr. Andrew Durbin ? A. Yes, sir. 

Q. How long have you known him ? A. Oh, over a 
period of probably ten or twelve years. 

• #**#**##* 


Q. Did you receive a visit from Mr. Durbin early in May, 
1952? A. Yes, sir. 

*** + + + * + *# 

Q. Will you describe the arrival of Mr. Durbin and what 
took place. 

* * # * * * # # # * 

389 In that period, yes, sir. It was the only time I had 
seen him. And he came in and he was agitated, in a 

highly agitated condition, nervous, and he said that he 
didn’t want to be seen, that the FBI were looking for him. 
I asked him what they were looking for him about, and he 
said it was, they were trying to serve papers on him to ap¬ 
pear in Washington as a witness, and he didn’t want to do 
so because it would hurt friends. And he said that they had 
almost got him at one point, at his home, wherever it was— 
I didn’t know where the home was—and that he had suc¬ 
cessfully eluded them with the assistance of his wife. 

##*#**##** 

390 Q. Did Mr. Durbin make any remark to you with 
reference to the lobby below or the people in it or 

anything like that? A. He asked why it was open like that. 
I mean that was part of his nervousness about being seen. 
He stood back at the door and didn’t come into the office 


proper. We have a slide door there and he stood at the 
door so that he couldn’t be seen at the end of the foyer, or 
from the foyer, rather. 


• #*##•«•## 

391 Q. You said he was trying to avoid receiving serv¬ 
ice of papers, is that right? A. Yes, sir. 

Q. Did he suggest anything with reference to how long 
he might continue to avoid the service of such papers? 

A. There was a time limit as to when these papers could 
be served, and if they weren’t served within that time, that 
they would be void. I remember that. That is all. There 
is nothing other that I can recall. 

Q. Is the word “void” Mr. Durbin’s word or is that your 
best recollection of the substance of what he said? A. That 
would be my recollection of what he said, that the service 
after a certain date couldn’t be made. I would take it that 
he meant that— 




392 Q. I don’t think you can tell us what you presume; 

you can tell us your best recollection of what he said, 
but we can’t presume. Did you see him later on after this 
day between the 5th and the 15th of May? 




A. I asked him how he was coming along, if they had 
caught up to him yet, and he said everything was all right, 
just say nothing about it. 


CROSS EXAMINATION 


By Mr. James K. Hughes: 

Q. What is your first name, Mr. Hicks ? A. Clay, C-l-a-y. 

Q. Were you convicted of embezzlement in the State of 
Ohio during the year 1946 and 1947 ? A. No, sir. 

• ••####* *• 

The Court: What information have you as to this 
393 witness having been convicted? 

Mr. James K. Hughes: The defendant Andy Dur¬ 
bin tells me this witness entered a plea of guilty to em¬ 
bezzling funds of this liquor dealers’ association, and was 
given a suspended sentence in 1946 and 1947. 

The Court: This is the second time your client has given 
unreliable information. You better not act on it unless you 
have some record information. 


* # • * * # * • • • 

395 REDIRECT EXAMINATION 

By Mr. Hitz: 

Q. Mr. Hicks, did you get into some trouble and receive 
a suspended sentence or a fine? 

The Witness: I was indicted in ’43 for an action that I 
took for my association. 


• • 


**•••• 


396 A. Everything, yes, sir. It was an open book. 

There wasn’t anything held back from the govern¬ 
ment. I worked with them, and I testified all over the 
United States for the Federal Government as to where I 
purchased these warehouse receipts and how much I paid 
for them. They paid my way all over the country. 
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RECROSS EXAMINATION 


By Mr. James K. Hughes: 

Q. I don’t understand yet. Did you enter a plea of 
guilty to this charge? A. Certainly. 

• ••••••••• 

399 REV. STEPHEN RAYMOND BAUSCHARD 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Ilitz: 

**•***••#* 


Q. What is your address, sir? A. 4SS South Roys Ave¬ 
nue, Columbus 4, Ohio. 

Q. Do you know Andrew Durbin? A. I am acquainted 
with him. 

• ••••••••• 


400 Q. Do you know Mrs. Durbin? A. Mrs. Durbin, 
I know her better than I do Andy. 

.. 

Q. Did vou perform the ceremonv marrving them? A. I 
did. 


* * » • • 


• • • • 


402 Q. In the conversations between you and Mrs. 

Durbin did Mrs. Durbin relate to you anything con¬ 
cerning having left Washington or the FBI or subpoenaes, 
or her hubsand having done so? A. I don’t know for sure. 
I know the first call I got from her, she wanted to know if 
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Andy called me. She wanted to find him. That was the 
first call. 


• *****•*•• 

403 Q. Did she then call you again? A. Yes. There 
was maybe two, three, or four calls, that there were 
slips on my telephone that had her number on it. And I 
can’t say how many of them I called back. There was at 
least one or two that I didn’t answer. I was busy at the 
time and just let it go. 


********** 

405 Q. Did Mrs. Durbin ever tell you another reason 
why she and Air. Durbin left Washington than the 

406 one you have just given about the bar course ? A. No. 

*****••*•• 

416 DIRECT EXAMINATION (CONTINUED) 

By Mr. Hitz: 

Q. Reverend Bauschard, did you receive a telephone 
call from Mr. Durbin on July 1, 1952, from Chicago? A. I 
received a telephone call, the first one, from him. The date 
I don’t know. But it was in that conversation that he asked 
me to send him some money. 

***•*•*••• 

418 Q. Reverend Bauschard, does it refresh you that 
you received a telephone call early in July from Chi¬ 
cago, from Mr. Durbin. A. Yes, that’s true. 

Q. At a time when he was staying at the Atlantic Hotel? 
A. Yes, that’s true. 

********** 
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Q. Tell us what he said in that phone conversation, un¬ 
less, of course, as you well understand, it is in the nature 
of the privilege. A. He was broke and didn’t have any 
funds, and wanted to know if I would help him out so he 
could get back to Columbus. I think it was back to Colum¬ 
bus. At least he wanted to have some funds so he could get 
out of Chicago. 


• **••**••• 

420 Q. This application is dated July 11, p.m.—I am 
sorry, July 11, 1952, at 12:39 p.m., in Columbus. Is 
that the time and the place when you made application for 
the monev order? A. It was around noon, ves. 

v 7 m/ 


421 Q. Do you recall how much money Mr. Durbin 
asked you to send ? A. Definitely, no, but I did send 
him $25. 

Q. This application is for $25. What name did he tell 
you to send it to? A. Under the name of Kelly. 


#****###•• 

422 Q. Where did you get that address for Mr. Durbin? 
A. He gave it to me. 

Q. On the phone? A. Yes. 

*••••••••• 

424 A. On the Sunday after he was arrested. He was 
arrested Friday, I understand, and I saw him Sunday. 
Q. In Columbus? A. In Columbus. 

Q. Did vou have a conversation with him? A. Yes, I 
did. 

*****••••# 





428 


CROSS EXAMINATION 


By Mr. Janies K. Hughes: 


• •*••#•••• 

Q. After you received this phone call from Mr. Durbin— 
A. The first one ? 

Q. Did Mrs. Durbin then call you and ask you if you 
had heard from Mr. Durbin? A. She did. 

Q. And did she at that time tell you that she was try¬ 
ing to find him herself ? A. She said that on the first call. 

Q. She was trying to locate him? A. Yes. On the second 
call I told her where he was at. 


***«•*#**• 

430 Q. On prior occasions has Mrs. Durbin called you 
in an effort to locate her husband when he has been 
on these sprees? A. Once or twice or so, maybe, before, 
or called up, wanted to know whether Andy had been out 
there. 

Q. And you have personal knowledge of him going on 
these sprees, do you not? A. I have never seen him drunk, 
but I have known it through Mrs. Durbin. 

Q. And after you had received this call from Mr. Dur¬ 
bin you told Mrs. Durbin where she could find Mr. Durbin 
in Chicago, is that right? A. I told here where he was at. 




• # * * 


432 (Witness excused.) 


• •***#•••• 


Mr. Hitz: Your Honor, I wonder if the Court would care 
for me to read those statements so that they would be in 
the record? 
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The Court: If you want them in the record, you might 
give them to the reporter. The reporter can copy them into 
the record. I don’t think it is necessary to take the 

433 time to read them, since there is no jury. I have 
read them. 

(Government’s Exhibit No. 3 follows:) 

“Statement of Andrew T. Durbin, December 10, 1951, 
2:15-4:10 P.M., interviewed by Assistant U. S. Attorney 
William Hitz and Special Agents, F.B.I. Armbruster and 
Genau. 

“Mr. Hitz advised me at the outset of this interview of 
my Constitutional rights with respect to self-incrimination, 
and that anything I said might be used against me. I de¬ 
cided to make the following statement to these persons: 

“I have never made any proposal to Grorud with ref¬ 
erence to that, or any other bill; nor have I made any pro¬ 
posal to anyone else on any bill. No one has ever asked me 
to make any proposal on any bill. 

“I never discussed any sum of money with Mr. Grorud 
concerning the Ute bill or any bill. 

“I do not know even now that Riley Gwynn has any in¬ 
terest in the fee in the Ute case. He never told me that he 
had and was very close-mouthed about all of his cases. 

“I sent Gwynn a clipping of the McCarran and O’Ma- 
honev remarks on the floor of the Senate concerning the Ute 
Bill as contained in the Congressional Record, and I did 
that only days after this appeared in the Record. I 

434 sent this clipping to Gwynn because I remembered 
when I read it that he had mentioned to me, when I 

went with him to see Mr. Wilkinson in the tide-land oil 
matter, that he (Gwynn) said that Mr. Wilkinson was the 
lawyer for the Indians in the Ute case, and I remembered 
that when I read the remarks in the Record and thought 
Gwynn might want to read this. Mr. Gwynn was then ill 
recuperating from a heart attack in Jacksonville when I 
sent him the clipping, and I thought that it would help him. 
I had no other reason to send this to him. 

“The following reference in my letter to Gwynn: ‘Quite 
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anxious to talk to you about Ute matter. I have had some 
calls, etc. • * V had to do with a visit of the F.B.I. to me 
on the Ute matter. It did not refer to any other part of the 
Ute matter because I knew of no other part of it. 

“I have never talked to Grorud about my F.B.I. inter¬ 
view, nor has he talked to me about it. 

“I do not know 0. R. McGuire and I have never met him. 

“I met Pulley once in the Mayflower Hotel when my wife 
was with me. Grorud introduced us. I did not recall this 
when interviewed by the F.B.I., but I recalled it shortly 
afterwards and it is true. I remembered the incident 
435 because I recalled Grorud introducing us to a one- 
armed man at the Mayflower. 

“In replying to Mr. Hitz’s question as to when I last 
talked with Gwvnn, I can sav that Gwvnn is verv hard to 
reach and I have tried in the last few days unsuccessfully 
to reach him. I tried to reach him at the Diplomat Hotel 
in New York City, but I learned that he had checked out. 

“The last time I talked to him was in the Statler Hotel, 
Washington, D. C., where I met him, about two weeks ago. 

“I have read this statement, I have no changes to make 
in it, and it is true and correct.” 

(Signed) “Andrew T. Durbin.” 

(Government’s Exhibit No. 4 follows: 

“December 12,1951. 

“I, Andrew T. Durbin, do hereby make the following 
voluntary statement to Special Agents Joseph A. Genau 
and Edward J. Armbruster, whom I know to be Special 
Agents of the Federal Bureau of Investigation. No prom¬ 
ises or threats have been made to me to induce me to make, 
or to sign this statement. I am an attorney and I have been 
advised of my right to counsel before making this statement, 
with the full knowledge that it may be used against me in a 
court of law. 

435-a “I have consulted counsel, Denny Hughes and 
James Hughes, who have advised me to make this 
statement. 
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“On the 5th day of July, 1951, I started at the Ebbitt 
Hotel drinking, the first time in seven years because I was 
one of the chartered members of the Alcoholics Anony¬ 
mous. 

“I went from there down to a drinking place across to 
the Raleigh Hotel where I met some people that I knew and 
drank some more. I went to the Raleigh Hotel and got a 
check cashed for $10. 

“I went from there over on the House side of the Capitol, 
where I talked to the Executive Secretary to Congressman 
Betts and he in turn took me over to the House to see the 
Congressman. The Congressman saw my condition and ad¬ 
vised me to go take some rest. Instead of taking his advice, 
I went up on Pennsylvania Avenue, S. E. to the Neptune Sea 
Food Restaurant where I talked to George, the owner, and 
he also said that I had plenty to drink and said I could have 
one more if I left. 

“I walked across to the Senate and went to Room 224 and 
saw Mr. A. Grorud. This was between 3:00 to 4:00 P.M. In 
company with Grodud, I can’t remember whether we 
grabbed a taxi or walked; to the best of my knowledge, I 
think we walked across to the Commodore Hotel, 
435-b where we went into the bar and ordered several 
drinks. I went into the Commodore Hotel and Mr. Mc¬ 
Cormick, who I had known for years, was not on the desk 
and the clerk demanded the advance room rent for my reg¬ 
istering for a room. I went back out to the bar and I had 
two or three more drinks with Grorud and the waitress said 
I had enough and wouldn’t serve me any more. Grorud 
walked with me out to the lobby because I think I was stag¬ 
gering. The colored bellhop grabbed me and took me up 
to the room where I went to bed. I slept for several hours 
and got up. I took a taxi and went up to the Statler Hotel 
where I got a check cashed for $10. I went over from there 
to the Lafayette Hotel, where the hostess Mrs. Galloway 
refused to sell me any more whiskey and she then called my 
wife and told her I was down there drinking. 
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“I went from there to Tony’s place at 1471 L Street, 
N. W., whether he served me or not, I don’t know, but he 
put me in a taxi and sent me back to the Commodore Hotel 
where I then went to bed and stayed until 6:00 in the morn- 
inf, when I got up and proceeded to do some more drinking 
and landed over in the Neptune Restaurant on Pennsyl¬ 
vania Avenue, S.E., where George gave me some good black 
coffee with a half of a shot of liquor in it, sat down 
435-c and talked to me and tried to get me straightened 
up. He then called my wife and she came after me 
and I went to my apartment to sober up. 

“I can’t remember anything that I said to Mr. Grorud 
about any legislation or any matters pending in the Con¬ 
gress in his office or in the Commodore Hotel. 

“I was greatly surprised one morning to receive a tele¬ 
phone call from Mr. Armbruster asking me to come to the 
Federal Bureau of Investigation office; that it was some¬ 
thing he could not talk to me over the phone, and I told him 
I would be happy to do this but I was on my way to Ohio, 
and, he in turn, said: ‘ Can we come up to see you ? ’, and I 
said, ‘ Certainly. ’ I had no more knowledge or idea of what 
he wanted to talk about than the ‘man in the moon.’ I, for 
the first time, was informed that there was an investigation 
on about some Ute business of which I had very slight 
knowledge and all that I had was what I read in the Con¬ 
gressional Record. I, knowing that Mr. Gwynn had been 
a sick man and wasn’t advised of what was going on, cut 
out the Congressional Record pages about the debate and I, 
myself, sent them to him in Jacksonville, Florida. This w T as 
the day after the bill had passed the Senate and House I 
believe. The reason I sent Gwynn the clippings was be¬ 
cause I knew he had an interest in the Ute affair when it 
was finally determined in Congress and my knowl- 
435-d edge of him having that interest was because he had 
told me that he had this interest because we were 
both short of funds on a case that we were asked in on and 
he said shortly he might have some funds coming in to send 
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me to Ohio. To the best of my knowledge, this conversa¬ 
tion between Gwynn and myself in regard to the Ute inter¬ 
est was in approximately March, 1951. Outside of that, 
Mr. Gwynn never talked about the Ute case with me at any 
time whatever until he went to see the Agents in the Fed¬ 
eral Bureau of Investigation Office. Mr. Gwynn met me by 
appointment sometime in the latter part of October at the 
Statler Hotel and we discussed business on the other mat¬ 
ters and he brought out that he had gone down to see the 
Federal Bureau of Investigation about the Ute Indian case 
and informed me that he told them all about Grorud. He 
didn’t talk very long about it at all except to apprise me 
that he had visited with the Federal Bureau of Investiga¬ 
tion. He brought it up again one night in November in the 
Statler Hotel when we were discussing business and said in 
a casual way that they were going to give the business to 
Grorud as Wilkinson did not practice law that way. My 
understanding of Mr. Grorud using the word “they” meant 
that the Federal Bureau of Investigation, the District At¬ 
torney, or the Government was going to give Grorud 
435-e the‘works.’ 

“I have talked to Mr. Riley Gwynn on business 
concerning things that we had in common in Jacksonville 
on July 31, and August 20, and it was all concerning a 
matter pending between people in Germany and ourselves. 
These were long distance calls between Washington, D. C., 
and Jacksonville, Florida. 

“This statement supplements my statement of August 
16 and December 10,1951. 

“I have read the above three pages and it is true and 
correct.” 

(Signed) “Andrew T. Durbin.” 

438 TILGHMAN J. DENNIS 

was called as a witness by the Government, and being 
first duly sworn, was examined and testified as follows: 




DIRECT EXAMINATION 


By Mr. Hitz: 

• ••••••••• 

439 Q. Where do you live, Mr. Dennis? A. 1182— 

»••••*•••• 

The Witness: 1182 21st Avenue, Columbus, Ohio. 

• ••••••••• 

Q. Do you know Mr. Durbin—Andrew T. Durbin? A. 
Yes, sir. 

Q. Do you see him here ? A. Yes, sir. 

Q. How long have you known him? A. Approximately 
three vears. 

440 Q. Do you know a man named Rowe in Columbus ? 
A. Yes, sir. 

• ••••••••• 

Q. What does he do? A. He owns a bar and grill. 

• • • * t • • • • 

Q. Where is the bar and grill ? A. Hudson and Cleveland 
Avenue. 


• ••••••••• 

Q. Did you have a conversation with Mr. Rowe in 
441 early July about Mrs. Durbin? Just say we did have 
a conversation or not. A. We did. 
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442 Q. Where? A. At Mr. Rowe’s place of business. 

• ••••••••• 

443 Q. After Mrs. Durbin arrived at the bar and grill, 
what was said between you three people? A. Well, 

she came in and I had been waiting on her and I was 
standing at the end of the — at the back of the bar, at the 
end of it, and I says, “Are you ready to go ?” 

She says, “Yes.” So we left. 

• ••••••*•• 

444 Q. When you saw her you said, “Shall we go,” or 
something like that? A. No, Tom says, “Here is Mrs. 

Durbin,” or, “Mildred.” 

Q. You said, “Are you ready to go?” A. I said, “Are 
you ready?” She said, “Yes.” 

Q. Where did you go ? A. Magnetic Springs. 

• *##***#*# 

Q. When you got to wherever you could get, did you see 
Mr. Durbin? A. Yes. 

Q. Did you talk to Mr. Durbin? A. Not just a few words. 
Q. What were they? A. I spoke to him and shook 

445 hands, and he said, “How are you?” And she — 
Mrs. Durbin — says, “You remember this fellow. He 

was in Washington with Mr. Rowe.” And we shook hands. 
And asked him how he was. He says all right. He asked 
me how I was. Then I left. 

• #*••••*•• 

Q. Then did you come back to the hotel? A. Yes. 

****•»•***• 

447 Q. Well, we have evidence here that he was ar¬ 
rested on the 17th of July. Would you be able to tell 
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us whether it was the day before that that you took Mrs. 
Durbin to some hotel in Magnetic Springs? A. Yes, that’s 
right. 

• •*♦•••*#* 

448 Q. Did you receive any expense money for taking 
Mrs. Durbin to Magnetic Springs? A. No, sir. 

*****##■*•• 

Q. Why did you do it? A. Out of friendship for 

449 Mr. Rowe. 

**#**##**♦ 

Q. Mrs. Durbin had a car on that day, to your knowl¬ 
edge, did she not? A. I never seen it. 

***•*##**» 


Q. Did she tell you why she wasn’t using it for this trip ? 
A. Yes, said it was being watched. 

*#**■**###* 

450 Q. Did she say who was watching her car? A. Yes. 
Q. Who? A. Said the authorities were 'watching it. 
Q. Did she connect that up with why she did not want 
to drive in her car to Magnetic Springs? A. Yes. 

Q. What? A. She said that Mr. Durbin was up there. 

Q. And what? A. And that there was a subpoena for 
him and and she was going up there to try to get him 
to come back to Washington. 


#**#•#*#*• 


451 Q. When you heard that what did you say? A. 

Well, I naturally asked why he was up there, and 
she said he was up there because he had been away to a 
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convention and fell off the wagon, and he went up there 
to get well. 




• • 


WILLIAM C. HOLT 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 


• ****#*#*• 


Q. You are a Deputy United States Marshal in this city? 
A. That’s correct. 

Q. Do you know a deputy named Coates? A. That’s 
correct. 


***•**•••# 

Q. What is your particular assignment in the 
452 marshal’s office? A. I am administrative assistant 
to the chief in charge of the office personnel. 

**•***#•*• 


Q. Are you familiar with the handwriting of Deputy 
Coates? A. I am. 

Q. Where is Mr. Coates today? A. He is in Virginia at¬ 
tending a funeral. 

**•**#*### 


Mr. Hitz: I would like to show you Government Exhibit 
No. 2 for identification, and on it there are two lines of 
pencilled handwriting, and ask you if you are able to state 



whether or not that handwriting appears to you to be the 
handwriting of Deputy Coates. 

• ••••••••• 

A. Yes, sir, it seems like it is. 

• •*••••••• 

454 The Court: I will admit in evidence the subpoena 
with the exception of the matter written in pencil. 

458 By Mr. Hitz: 

Q. Mr. Holt, will you look at identification Exhibit Xo. 
2 (a), and tell us whether that is a paper regularly kept 
in the marshal’s office? A. That is. 

• *«*•*#*•# 

459 Q. Now can you state whether or not that is a 
record in the case which bears the marshal’s office 

Grand Jury Xo. 10582, as distinguished from the Crimi¬ 
nal Grand Jury Xo. 10582? 


• •*••#***• 


A. That is the same case. 

Q. Is it entitled, “In Re Complaint by E. L. Wil- 
460 kinson for violation of 18 U.S.C. 371, 202, 872? Is 
that part of your— A. Xo, that is not part of the 
record. 

Q. What is the caption of your case? A. United States 
versus Violation 18 U. S. Code. 

• #******•« 

Q. Is the name of the witness given as Andrew T. Dur¬ 
bin? A. It is. 
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461 Q. His address, 1731 New Hampshire Avenue, 
N. W.? A. That’s right. 

Q. Does that state whether or not the witness vras found 
or not found? A. It states, “Not to be Found.” 

Q. Is there any other notation on there with respect to 
his whereabouts? A. Well, the information that is given, 
he has moved to Cincinnati, Ohio. 


462 Q. Mr. Holt, this marshal’s card, Government No. 

2 (a), has got on it in the upper right hand corner 
“5/2/52.” Is that the date upon which service was at¬ 
tempted? A. That’s correct. 


ESTES MAGNY 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 


• ••••••••• 

463 Q. Were you manager of the Granite State apart¬ 
ments in May, 1952. A. Yes, sir. 

Q. Are you still manager? A. Yes, sir. 

Q. Have you brought with you in answer to a subpoena 
some papers with reference to the leasing of an apartment 
by the Durbins in that apartment house? A. Yes, sir. 




Q. What apartment did they have? A. 605. 


• •••••••• 


464 






Ill 


Mr. James K. Hughes: If it will help any, I will also 
stipulate that Mrs. Durbin gave up the apartment De¬ 
cember 22, 1951, and moved out. 

Mr. Hitz: I am afraid we will have to reject that. We 
have a little bit different information, Your Honor. 




465 The Court: Have you concluded your statement? 
Mr. Hitz: No, I have not, Your Honor.—And that 

Mrs. Durbin then furnished this termination notice reading 
as follows: “December 18, ’51, Dear Miss Magny: 

“Unless something unforeseen turns up, we will move 
by the 1st of January. Sorry I could not let you know 
sooner, but things were not too definite with us. It has 
been a pleasure living at Granite State Apartments. 
Thank you for all your considerations. Mrs. Andrew T. 
Durbin.” 

The Court: Will all that be stipulated? 

Mr. James K. Hughes: Yes, Your Honor. 

Mr. Hitz: And that she did not again see Mr. Durbin 
but that Mrs. Durbin moved out, actually departed several 
days after December 18, and that there was some—and that 
the lease would have gone until January 1, paid up. That 
is all I seek from this witness. 

466 The Court: Will that be stipulated? 

Mr. James K. Hughes: The date of Mrs. Durbin’s 
leaving the apartment was December 22 of that year. 


• ••••*•••• 


WILLIAM E. TOOTELL 

w^as recalled as a witness by the Government, and having 
been previously duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 


By Mr. Hitz: 


Q. Where do you live ? A. Lima, Ohio. 

467 Q. What is your occupation? A. Special agent 
of the Federal Bureau of Investigation. 

Q. Were you assigned to work on the locating of Mr. 
Durbin—Andrew T. Durbin—in May, June,, and July, 1952? 
A. I was. 

Q. On July 14, 1952, did you have a conversation with 
Mr. Andrew* T. Durbin? A. I did. 




Q. Will you state where that was and what took place, 
Mr. Tootell? A. Well, on the afternoon of July 14, 1952, 
I went to the Holleran Hotel. 

• •••*••••• 

46S A. It’s on South Main Street in Lima, Ohio. 

Q. All right, what happened then? A. Well, I 
w*ent there to check to see whether or not Mr. Durbin w*as 
registered there. I went to the register v*hicli is located at 
the east end of the bar in the hotel. 

Q. Right on the bar. A. It w*as right on the bar. And 
was checking the register. In fact, I checked it and couldn’t 
find Mr. Durbin’s signature there, his registration. 

As I w*as looking at the register, a man came from the 
back room, came w’alking out, and he had a package under 
his arm done up in a newspaper, and w*ore a white shirt, I 
believe a coat over one arm. I w*as pretty certain that 
that was Andrew* T. Durbin, and I asked him if it w*as, and 
he acknowledged that that w*as his name. 

Q. What else took place? A. Just about that time a lady 
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appeared at the hotel, who was identified to me as Mrs. 
Durbin, and she indicated that she had just arrived there 
in order to take Mr. Durbin back to Columbus. I asked 
Mr. Durbin if he would accompany me to the Lima Police 
Department, and he refused in view of the fact that his 
wife had just arrived, and he was going back to Columbus 
at once. 

469 Q. At that time did you have a warrant for the 
arrest of Mr. Durbin? A. I did not. 

Q. Did you have notice that one had been issued in Wash¬ 
ington or anywhere else? A. I did not. 

Q. What further conversation did you have with him? 
A. Well, since Mr. Durbin had refused to go to the police 
department while I contacted my office, I asked him if he 
would mind waiting a few minutes while I telephoned my 
Cleveland office. Mr. Durbin was very kind and stated that 
he would wait, which he did. 

I telephoned my Cleveland office to ascertain whether or 
not a warrant had been issued in Washington. They ad¬ 
vised me that they had no notification that a warrant had 
been issued. 

Q. Then did you have a conversation with Mr. Durbin? 
A. I did. 

Q. Was it within the apparent hearing of Mrs. Durbin? 
A. It was. 

Q. What was said? A. I called to Mr. Durbin’s atten¬ 
tion the fact that the subpoena which had been issued in 
Washington, D. C., for his appearance before the Federal 
Grand Jury by its terms maintained that he should be 
continuously available for duty as a witness, and 

470 that he should not have left the District of Columbia 
without the permission of the Court or of the United 

States Attorney. 

Q. Did you tell him what date of subpoena you were 
talking about? A. I told him it was the one issued in De¬ 
cember of 1952. 


• • • * • • * • • • 
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Q. What did he say to that? A. He stated that he was 
planning to leave immediately to go to Columbus, that he 
was going to 845 South Champion Avenue in Columbus, 
Ohio, and that he would remain there for two weeks and 
could be reached there at any time. I instructed him to 
immediately contact the United States Attorney’s office in 
Washington, D. C. concerning the—his testifying before 
the Grand Jury. He stated that he would immediately do 
so upon his return to Columbus, and would, if necessary, 
immediately fly to Washington in order to straighten the 
matter out. 

Q. Did he tell you whose place S45 Champion Street 

471 was? A. No, he did not. He did furnish a tele¬ 
phone number, though. 

**••••••!• 

Q. Is that all the conversation you had with him? A. 
Yes, that was all the conversation I had with him. 

• ••••••••• 

Q. In your opinion, was Mr. Durbin under the influence 
of liquor when you talked to him that afternoon? A. No, 
I wouldn’t say that he was. 

472 Q. What time did the Durbins take off in this auto¬ 
mobile that Mrs. Durbin drove? A. I noted the time 

specifically at 3:13 p.m. on July 14th. 

Q. How far is it from there to Columbus, Ohio? A. I 

believe it is exactlv ninetv miles. 

* 

Q. Is that all the conversation that took place, having 
to do with this matter? A. Well, while on the telephone to 
Cleveland I did overhear Mrs. Durbin tell Andy Durbin 
that, to stop running away; they were having a conversa¬ 
tion about six or eight feet from me. 

Q. Did you hear Mr. Durbin make reply to that state¬ 
ment ? A. I did not. 







Q. Did you talk again to either one of these two people? 
A. No, sir. 

• • • • • • • • • * 


473 FRANCIS E. MURPHY 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 

• *•****##* 

Q. Your occupation, sir? A. Special agent, Federal Bu¬ 
reau of Investigation. 

Q. Attached where? A. Columbus, Ohio. 

Q. In May, June and July was one of your assignments 
to attempt to locate Andrew T. Durbin for a Washington 
case? A. It was, in 1952. 

474 Q. Did you make a number of efforts to locate him? 
Just answer yes or no. A. Yes. 

Q. During the period when your instructions were to 
locate him only, did you locate him? A. No, sir, I didn’t. 

Q. Did you receive a change of instructions to arrest 
him on a warrant? A. Yes, sir. 

Q. When did you receive that word? A. We received that 
word on Monday, July 14. 

Q. And as a result of that instruction, what did you do to 
attempt to serve the warrant on Mr. Durbin? A. Former 
special agent Ryan, who had the matter, had me accom¬ 
pany him to 845 South Champion Avenue. 

Q. Columbus? A. Yes, sir. We had been told by the 
Cleveland office—that he could be located there. 
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475 Q. Whose place is that? A. It is the home of Mr. 
and Mrs. Jesse Gilbert. 

Q. Related how to Mrs. Durbin? A. Mrs. Gilbert is Mrs. 
Durbin’s sister. 

Q. At that place did you see Mrs. Durbin ? A. Yes, sir. 

Q. At what time? A. Approximately ten o’clock. 

Q. P.M.? A. Yes, sir. 


****••*#*• 

Q. Did you talk to her about where was Durbin? A. Yes, 
sir. 

476 Q. What was said? A. She told us that she had 
picked him up at the Holleran Hotel in Lima, Ohio, 
that afternoon, and had proceeded then to Columbus, Ohio. 
At Columbus, Ohio, he told her that he desired to leave the 
automobile and take a Turkish bath. She said she let him 
out of the automobile at the corner of Third and State 
Streets in Columbus, Ohio. 

Q. Did she say whether she knew other than that where 
he was? A. She said she didn’t know his whereabouts. 


********** 

478 Q. When did you first see Mr. Durbin? A. I saw 
Mr. Durbin for the first time in the Columbus Resi¬ 
dent Agency in Columbus, Ohio, after he had been returned 
there from Magnetic Springs, Ohio. 


• •*•***••• 


483 ARTHUR G. TISDALE 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 
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Q. Your occupation, sir? A. I am a special agent with 
the Federal Bureau of Investigaion. 

*****#*#•• 

484 Q. Did you take part in the surveillance of the Vir¬ 
ginia Hotel on July 15,1952? A. Yes, I did. 

•*****##*• 

Q. Who was the subject of the surveillance? A. Mrs. 
Mildred Durbin. 

Q. What time did you go to the hotel ? A. Approximately 
10 a.m. in the morning. 

Q. Did you go into the lobby? A. Yes, sir. 

Q. Did you talk to the room clerk, Mr. Ralph Beck? A. 
Yes. 


485 A. We stationed ourselves inside the lobby most 
of the day. 

Q. How long did you remain on the surveillance ? A. We 
remained there until approximately five o’clock in the after¬ 
noon. 

Q. Did you see Mrs. Durbin? A. No, sir. 


• ****#*#•# 

486 Q. Did you engage in the arrest of Mr. Durbin? 
A. Yes, I did. 

Q. When was that? A. That was on July 17, 1952. 

Q. Where? A. It was at the Conrad Hotel, Magnetic 
Springs, Ohio. 

##*###*•#• 

4S9 Q. In your opinion, was Mr. Durbin under the in¬ 
fluence of liquor when you arrested him at the hotel? 
490 A. No, sir, he was not. 

****####•'* 
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491 DIRECT EXAMINATION 

By Mr. Hitz: 

Q. Mr. Tootell, you related what took place at the Holle- 
ran Hotel in Lima when on the 14th of July, ’52, you in¬ 
formed Mr. Durbin that he was still wanted under the De¬ 
cember subpoena and that he should contact the District 
Attorney in Washington; do you remember that ? A. That’s 
right. 

Q. I forgot to ask you whether at that time Mr. Durbin 
claimed to you that he had been given permission to leave 
Washington and to go back home to Ohio, by the District 
Attorney. A. No, he did not. 




496 Mr. Hitz: Your Honor, the Government rests. 

Mr. James K. Hughes: Your Honor, I might ad¬ 
vise in the beginning I am relying on my own recollection 
and my notes. I do not have a copy of the transcript. 

I respectfully move Your Honor for a judgment of ac¬ 
quittal as to the first count of this indictment. 


498 The Court: She did admit what the purpose was, 
but I don’t think that makes her an aider and abettor. 

I will direct a judgment of acquittal as to the defend¬ 
ant Mildred Durbin on the first count. 

Mr. James K. Hughes: If Your Honor please, with 
reference to counts 1 and 2 in the indictment concerning 
Andrew T. Durbin, I respectfully move Your Honor 

499 for a judgment of acquittal concerning him on those 
counts, for the following reason. 

**«*•**»*• 

500 The Court: That is a question of fact. 


I am going to deny the motion. 






502 MILDRED DURBIN 

was called as a witness by the defense, and being 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. James K. Hughes: 

• •••••*• •• 


Mrs. Durbin, you were in Washington during the month 
of December of 1951? A. I was. 

• *•••***•• 

Q. Did there come a time that you left Washington 
around either the month of December or the month 

503 of January? A. I left Washington on Saturday, the 
22nd of December, ’51. 

• • • • • • • • • • 

Q. When you left Washington, where did you go, Mrs. 
Durbin? A. To Columbus, Ohio. 

Q. Had your husband left Washington prior to your 
leaving? A. He had. 

Q. How many days before ? A. I believe he left on Mon¬ 
day night that same week. 

Q. Prior to your husband leaving Washington did you 
have a conversation with him with reference to his leaving? 
A. Yes, I did. 

Q. You knew about his being subpoenaed here as a 
witness, is that true? A. He had told me about it. 

Q. What conversation did you have with your hus- 

504 band before he left Washington? A. The evening 
of that day that he left he came home from, I believe, 
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a hearing or testimony at the court here on a matter, and 
I asked him — he had been coming over here for testi¬ 
mony for a number of times, and he had been wanting to 
get out to Ohio to take care of some business, and he came 
home that night. I said, “Have you finished? Are you 
through over there?” 

And he said, “Yes, I am. Mr. Hughes says I can leave, 
I can go to Ohio.” 

The Court: Of course, this is a self-serving declaration 
and hearsay. I note the Government is not objecting, 
but if the Government objects, I would sustain the 
objection. 

Mr. Denny Hughes: Your Honor, I intend to take the 
stand, myself. 

The Court: I am talking about the admissibility of this. 
You may proceed. 

By Mr. James K. Hughes: 

Q. Your husband gave you some information concerning 
an arrangement between Mr. Hitz and Mr. Durbin’s lawyer 
— Denny Hughes? A. He did. 

Q. He then left, is that right? 


*•**#••••• 

505 The Witness: He then left. 

###*****•* 

Q. You then went to Columbus, Ohio, is that right? A. I 
went to Columbus, Ohio, the following Saturday, the 22nd. 

Q. After you got to Columbus, Ohio, when was it again 
that you saw your husband? A. In St. Regis Hospital in 
Lima, Ohio, I believe the day before Christmas. 

##***##*** 

Q. From Lima, Ohio, where did you and your husband 
go? A. To Cincinnati. 



< 




\ 


* 


4 


4 




1 

i 


121 


Q. And your purpose in going to Cincinnati was what? 
A. Mr. Durbin was going down to take a law review from 
Gusw’eiler, and w’e intended to stay there until it w r as 
through—I think for the duration of three months. 
506 Q. Now’, directing your attention to the month of 
May of 1952, did you have a conversation with Mr. 
D’Amico, wiio has testified here? A. I — 


• ##*###* *• 

A. Yes, briefly. 

Q. Where did you have that conversation with him? 
A. At our residence in Elberon Avenue, 908, in Cincin¬ 
nati. 

507 Q. I wnuld like for you to tell His Honor the 
exact conversation that you had with Mr. D’Amico. 
Keep your voice up now so His Honor can hear you. A. 
Our landlandy called upstairs from dowmstairs and she 
called for Mr. Durbin. I answered, leaned over the balcony, 
and I said, “Mr. Durbin isn’t home.” I thought it w’as 
the telephone. I said, “If it is the telephone, I will come 
dowm and see who it is.” 

She said, “No, there is a gentleman at the door.” 

And I said, “All right, I will come dowm.” 

I w’ent dowm the stairs and I walked to the door and I 
said, “I am Mrs. Durbin. Mr. Durbin is not here. May I 
help you?” 

He said, “No, it is personal, I must see him. Where can 
I find him? Or is he working?” 

I told him he w’orks for Mr. Ferguson. I said, “That 
office is closed now.” 

He said, “Where do you think I could find him?” 

I said, “At one of the hotels, no doubt, talking.” I said, 
“He attends law’ school with Mr. Gusw’eiler three nights a 
w’eek, and I said oftimes he drops around the hotels and 
visits at night.” 

Q. Where is the law’school held? A. At the Gibson Hotel. 

• ***••*••• 



508 Q. All right, go ahead. What further conversation 
did you have with Mr. D’Amico? A. He said, “Do 

you think I might find him there ?” 

And I said, “That’s where I usuallv find him.” 

And he said, “Well, I will go down and see if I can find 
him, and I will be back.” 

I said, “Who shall I tell him called?” 

He did not tell me. He said, he had told me it was 
personal, he must see him. 

Q. Prior to that date had you been leaving Cincinnati 
during the weekends? A. Most weekends. 

Q. When you left Cincinnati, where did you go? A. We 
drove to Columbus. 

Q. What was the occasion for you going to Columbus ? A. 
My mother had been in the hospital with a serious heart 
condition, and we had been going up there weekends, and 
after she had returned home and was bedfast, we still 
went there weekends. 

********** 

509 Q. After this conversation with Mr. D’Amico, did 
Mr. Durbin arrive home ? A. He did, shortly after. 

**••••*••* 

Q. You have heard testimony from the landlady to the 
effect that Mr. Durbin was there at the time of this con¬ 
versation. Is that true? 

*••••••*•• 

A. No. 

**•••••••• 

510 Q. Did you convey any message to Mr. Durbin 
concerning the caller? A. Not at that time. 

Q. When? A. On our trip to Columbus. 
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Q. During the conversation with that gentleman did he 
ever at any time identify himself to you as being a 

511 United States marshal? A. No, he didn’t. 

Q. Did you return back to Cincinnati? A. I came back 
to Cincinnati. 

Q. What happened to him ? A. He stayed on in Columbus. 

• ••••••••• 

Q. Your purpose in going back to your room was what? 
A. To get our clothing. 

512 Q. Did you make application for Mr. Durbin to take 
the bar? A. Yes, I did. 

513 Q. Your rental period at these premises in Cin¬ 
cinnati was from what period to what period? A. 

At first it was from—we paid by the week; the last month 
I paid her a full month. 

514 The Court: Will you state again what period that 
check covered? 

The Witness: April 7 to May 7. 

• ••*#*#*** 

516 Q. After you had gotten your belongings, where 
did you go? A. I went to the post office to pick up 
whatever mail might be in the box. 

Q. Did you pick up some mail from the post office? A. I 
did. 

Q. And did you have a conversation with somebody at 
the post office? A. As I was leaving, a gentleman said to 
me, “Mrs. Durbin, we don’t have a forwarding address.” 
He was very insistent that I leave a change of address. 

I said to him, “Mr. Durbin always has a box for his busi¬ 
ness mail. He has had one in Kenton for about thirtv 


124 


years. ’ ’ I said , 41 He will notify you where he wants you to 
send his mail.” That’s all. 

***•«*•••• 


Q. Did vou get some mail from that box at Cincinnati? 
A. I did. 


517 Q. What did you do with that mail? A. I was 
parked in front of the post office, and I was rather in 

a hurry. I ran out and stuck it in the glove compartment. 

*#*#••••*• 

Q. Where did you go? A. To Columbus. 

#***##***• 

Q. What did you do with that mail? A. It was left 

518 in the glove compartment for a long time. 

Q. By a long time you mean what ? A. Oh, I would 
say maybe two or three weaks, I don’t know. It just laid 
in there. 

Q. Did there come a time that you took it out of the 
glove compartment? A. Yes, there was a time. And when 
I took it out, I took it up on the third floor with other things 
from the car. This was my sister’s home. I took it up on 
the third floor and just placed it up there. It just looked 
to me like a bunch of bills. 

Q. Did you and your husband live at your sister’s home 
in Columbus, Ohio? A. Most of the summer—of that sum¬ 
mer. 

Q. And during the course of your stay with your sister 
was your husband drinking? A. Almost continuously. 

Q. As the result of that drinking did your sister ask 
him to leave ? A. She certainly did. 

Q. When did she ask him to leave, approximately? A. 
That was, I believe, about June 28 or 29. It was the latter 
part of June, as I recall. 
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Q. Will you tell His Honor under what conditions he left 
those premises, how he was attired, and wdiat conver- 
519 sation preceded it? A. Well, he came home drunk 
and late for dinner, and my sister was— 

Q. Keep your voice up. A. —my sister v’as getting 
pretty well fed up on the situation, and we had no place else 
to go, and she came in to him while he was eating his dinner 
alone, and she told him in no uncertain terms that she would 
not tolerate that any longer, that he v T as welcome in her 
home so long as he remained sober, but that she had two 
teen-age children there and she could not put up with that, 
and she wasn’t going to. So he immediately got up from 
the table, put on his hat, walked out the back door. 

Q. How was he dressed? A. He didn’t have his dentures. 
He had on a sport shirt and a pair of sport pants, as I re¬ 
member it, and a white straw hat. 

Q. And you estimate that that was around the latter part 
of June of 1952, is that correct? A. That’s right, either the 
28th or ’9th, along in there. 

522 Q. What efforts did you make? Tell His Honor 
everything vou did. 

##•###•*#» 


A. Well, I called the FBI office in Cleveland. I hesitated 
to do that, he was my husband, but I did, and I realized that 
he would like to know if he was needed in Washington. 

Q. Let me ask you this: Did you call anybody else in an 
attempt to locate Mr. Durbin before you called the FBI of¬ 
fice in Cleveland? A. Oh, ves. 

Q. Tell His Honor every effort that you made to locate 
him. A. Mr. Durbin left the house, as I have stated, drunk, 
and that night he didn’t come home. He had an ap- 
523 pointment at the house, and these people came, but 
he still did not return. I knew, of course, as always, 
he was drunk, and no doubt would not be back. And he 
was peeved at my sister. So I called the following day 
some friends. 
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Q. Did you receive some information from Father 
Bauschard ? A. He told me, he called me one morning 
524 and told me that he had heard from my boy friend. 

Q. Did he tell you he was in Chicago ? A. He was 
in Chicago. 


Q. And you then called the FBI in Cleveland, is that 
right? A. I did. 

Q. Tell His Honor what conversation you had. A. I 
claled them and I said, “This is Mrs. Andrew Durbin.” I 
didn’t know where to call, and I thought, well, Cleveland. 

So he said, “Yes.” 

I said, “I have reason to believe here”—after opening 
this—“that my husband might be needed in Washington 
for testimony.” 

And he said, “Wait until I check my files.” 

525 I called him from a pay station. And he was very 
vague about it when he came back, and he said, 

“Well, Mrs. Durbin, your husband isn’t wanted for any 
criminal offense.” 

And I said, “Well, I know that, but,” I said, “I have rea¬ 
son to believe he might be wanted for testimony in Wash¬ 
ington. If so, if you can get him sobered up, I believe he’d 
like to know this.” And I told him where he could be lo¬ 
cated. 

Q. Where did you tell him he could be located? A. At 
the Atlantic Hotel in Chicago. 

• ••••••••• 

526 Q. After you had called the FBI office in Cleveland, 
which you have testified to the best of your recollec¬ 
tion was around the 1st of July, is that right— A. Yes, 
approximately. 

Q. —when did you next see your husband? A. On the 
14th of Julv. That was the first time since he had left Co- 
lumbus. 


Q. And on the 14th of July where did you see him? A. 
At Lima, Ohio. 

Q. I will ask you how you knew he was at Lima, Ohio. 
A. I think perhaps he had arrived back into Lima from Chi¬ 
cago the following weekend, and they had called me from 
the Holleran Hotel. 

• • * • • • • • • • 

527 Q. And that is the information you got that he 
was there, drunk, is that right? A. Well, he was 

still in a bad way. 

• •••••*••• 

528 Q. How long were you at the Holleran Hotel be¬ 
fore you saw the FBI agent that testified in this 

case? A. Just a short time, for a few minutes. 

Q. And the FBI agent had a conversation with Mr. Dur¬ 
bin in your presence, is that right? A. Yes, that’s right. 

Q. Tell His Honor what happened in the hotel. A. Well, 
I drove up in front, Mr. Durbin came out, and he was in a 
very disheveled condition, and I told him to go back in and 
straighten himself up a little bit, and let’s get out of there. 

« * # • # # # • # • 

529 Q. Did you drive Mr. Durbin back to Columbus? 
A. I did. 

Q. And where did you leave Mr. Durbin out? A. I let 
him out at Third and State. 

Q. And your reason for leaving him out there was what? 
A. He usually went to Eddie Burkhead’s to take baths when 
he had been drinking, and he wanted to take one then, and I 
let him out there. 

Q. I consider you an expert on this matter: In your 

530 judgment was he in need of baths ? A. Very much so. 

Q. Did you leave him out at the Turkish bath ? A. 


I did. 



Q. Your reason for not taking him to your sister’s home 
was what ? A. I knew she wouldn’t allow him to come back. 

Q. After you left him out to take these Turkish baths, 
when did you next see or hear from him again? A. In—I 
saw him in Magnetic Springs. 


• ••••••••• 

Q. Your automobile at this time was where? A. At the 
Buick service in Columbus. 

• ••###♦##• 

534 Who took you to Magnetic Springs? A. The gen¬ 
tleman who testified the other day; I can’t recall his 

name. 




535 Q. When you got to Magnetic Springs you found 
Mr. Durbin, is that right? A. He was there, that’s 

right. 

Q. WTiat kind of condition was he in? A. He was in 
pretty good condition. 

**###****• 


Q. WTien you arrived at Magnetic Springs and saw Mr. 
Durbin did you spend the night there? A. I did. 


• *#«***«** 


537 Bv Mr. James K. Hughes: 

Q. I will direct your attention, Mrs. Durbin, to 

538 May 19,1952, and will ask vou whether or not vou and 
vour husband were in Washington on that date? A. 

Yes, we were about that time. 

Mr. James K. Hughes: Mav this be marked for identi- 
fication, please. 







The Deputy Clerk: Defendants’ Exhibit No. 8 for identi¬ 
fication. 

(Smith’s Storage Company receipt was marked Defend¬ 
ants’ Exhibit No. 8 for identification.) 

By Mr. James K. Hughes: 

Q. I will hand you Defendants’ Exhibit No. 8 for iden¬ 
tification, and ask vou if vou can identify that. A. I can. 

Q. You identify it as what? A. We came here on May 
the—around the 17th. On the 19th I went over to Smith’s 
Transfer and Storage and paid in person my rent or storage 
that was due there—storage rent on things that I had 
stored there. 

Q. Do you have any personal knowledge as to whether 
or not when you and your husband were here, according to 
your testimony, from about the 17th of May ’52, to the 
19th of May, ’52, as to whether or not your husband was in 
contact with Mr. Denny Hughes, his lawyer? A. I heard 
him call vour office and ask if there w^as anything doing on 
the case, if he had heard anything, and he was told 

539 no. I think Denny was a little impatient about it 
and told him that when he heard anything or knew, 

he would let him know. In other words, not to bother him. 

Q. Mrs. Durbin, there has been testimony in this case 
concerning a conversation which you had in the lobby of the 
Virginia Hotel vrith a Mrs.—I believe her name was Mrs.— 
A. Adams. 

Q. Did you have a conversation in the lobby of that hotel 
with Mrs. Adams? A. I did. 

• « • # • * * * • * 

540 Q. Did you have any conversation with the tele¬ 
phone operator of the Virginia Hotel with reference 

to a subpoena, evading of a subpoena, or being wanted in 
Washington as a witness? A. No, I did not. 



Q. During the course of that conversation did you at 
any time say in so many words, or in substance, that your 
husband in any wise, whatever, was ducking a subpoena? 
A. No, I certaintly would not have said that. 

• *•••••••• 

541 Q. Did there come a time, Mrs. Durbin, when you, 
yourself, checked in the Virginia Hotel? A. Yes, 

that’s right. 

Q. And under what name did you check in that hotel ? A. 
Mildred Anderson. 

Q. I would like for you to tell His Honor your reason 
for checking into the hotel under that name. A. I might 
say that I was terribly worn out and tired. I had had a long 
siege of drinking, and my mother had been ill, and was 
bedfast, and I was tired and worn out. My people were— 
the FBI hounded us day in and day out. And it was a 
matter of keeping them away from my sick mother, away 
from the home, and staying away from there myself. 

The Court: What do vou mean bv “hounded”? 

The Witness: They just kept coming, either calling or 
coming, and running to my sister’s home, and driving 
around, following my niece and nephew. So they told me 
they went upstairs and looked through the baggage. They 
cooperated with them. It was very nice. Then they thought 
that I knew where Mr. Durbin was, and they were con¬ 
tinually—I told them I did not—but that if they 

542 would just be patient, when he sobered up he’d turn 
up in a couple of days, when he got on his feet. 

I called their office in Cleveland and told them. And I 
told my mother, she was quite ill, we were really concerned 
about her, and I said, “Mother, don’t worry about me to¬ 
night, I have got to have some sleep. I am going down¬ 
town and find a room.” And I did not tell them where. 
“And I am going to get one good night’s sleep.” And I 
did. 



I called the hotel. I have known them there. I have 
been in political headquarters in that hotel for years and 
years. I know it well, every door and every place. 

And I don’t know who answered—I think it was perhaps, 
Mr. Beck—and I said, “This is Mrs. Durbin, I am coming 
down, I want a room; I don’t want to be bothered.” 

And he told me to come right on down, I was entirely 
welcome. 

And I did go down there, and when I walked in he 
said—I said, “Don’t you want me to sign the register?” 

And he said, “Oh, here’s a piece of paper, put anything 
on it.” 

I said, “All right, I am Mildred Anderson, just let me 
get into a room and sleep.” That’s what I did. 

The Court: Why not your own name? 

The Witness: I didn’t want to be bothered. I knew that 
the FBI would probably be checking the hotels. I 
343 wouldn’t get a night’s sleep there if they knew it. I 
had to have rest. 

• *#•*#**#• 


Q. Did you at any time make a phone call to anyone at 
the hotel for permission to leave the hotel by the rear door? 
A. That wouldn’t be necessary; no, I didn’t. 

Q. You didn’t make any A. Oh, no. 




The Court: Did you leave by the rear door on that par¬ 
ticular occasion? 

The Witness: Yes, I walked out the rear door. You come 
down in the lobby, the back stair, and turn around and 
walk out in easy view of the lobby. 
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544 Q. I would like you to tell His Honor why you left 
by the rear door, where you were going, what your 
destination was. 




The Witness: I left because I was going to meet the 
party who was to take me to Magnetic Springs. I went out 
the rear door. I had some spare time and walked down a 
lovely paved alley to the Cathedral, and I sat in there and 
said some prayers for about twenty minutes. Then I went 
on to meet this gentleman who testified here that he took me 
to Magnetic Springs. 

***#•••**• 

545 Q. Did you have any personal knowledge that 
your husband was at Magnetic Springs when you 
left.? A. No, I didn’t. I told you I never know where he 
is, like looking for a needle in the haystack. 


*###*#*### 


546 CROSS EXAMINATION 
By Mr. Hitz: 

*#*•••«*«• 

547 Q. Did you offer to pay Mr. Dennis for the cost of 
the transportation? A. Well, I don’t recall, but I 

am sure I would have reimbursed him. 


• **•*••*•• 


Q. For what reason did you think he was driving to 
Magnetic Springs? 




A. For the reasons I have stated—Mr. Rowe asked him 
to drive me up there. 

********** 


549 Q. You left Washington on the 22nd of December, 
1951, is that right? A. That’s right. 

Q. And you went to Columbus, did vou, directlv? A. I 
did. 

• •••***#•• 


556 Q. Where did you go after you left the Virginia 
Hotel? A. Where did we go? 

Q. Yes, m’am. A. You mean after we were there the 
ten days? 

Q. I mean when you left the Virginia Hotel, where did 
you next go to? A. It seemed to me that Mr. Durbin had 
some business. I know that we went out to stay with my 
sister, and then we would go out of town, maybe, for a 
few days on business here and there, but I don’t remember 
at that particular time just where. 

**#####*#* 


597 Q. The records show that on June 5 you and Mr. 

Durbin checked out around 7 o’clock in the evening, 
and that Mr. Durbin registered back in there two hours later 
under the name, “ J. A. Smith.” Where were you then? A. 
That was rather surprising to me when that came up here, 
because I didn’t, I couldn’t recall how that was. It seemed 
to me that we were going away that weekend, and that I 
had stopped to see my mother before we left, and they 
never wanted me to leave town, and I was going away over 
the weekend, and I think Mr. Durbin and I had some words 
over that, and I said, “Well, you just go back to the hotel, 
I am not going,” or something to that effect. And how he 
checked in and under what name I don’t know. I know 
nothing about that. 
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Q. You mean you didn’t go back with him and check in? 
A. I went back to the hotel after he had checked in, but 
I did not know that we were in there under the name of 
whatever it was there. 


• •••*••••• 

Q. Was he drunk at the time of this visit, May 27 through 
June 6,1952, the visit at the Virginia Hotel? A. He 
558 was drinking most of the time. I had to constantly 

be by his side to keep him straight. 

• ••••••••• 

564 By Mr. Hitz: 

Q. Mrs. Durbin, Your Exhibit 7-A is a receipt from the 
Knights of Columbus Club, is it? A. That’s right. 

• #•#*****• 

565 Q. And it reads, “To Andrew Durbin”—a certain 
room, 7/14/52, 7/16/52. When did you first learn 

of those dates? A. I found this receipt in his pocket at 
Magnetic Springs. 

#•*•*•••*• 

Q. Dr. Conrad testified and produced a registration for 
Mr. Durbin at his hotel for the 15th of July. The 15th is 
also included in this Knights of Columbus Club. A. I 
noticed. 

Q. Have you asked Mr. Durbin which is correct? 

566 A. I doubt if he would know. 

Q. Have you asked him? A. Xo, I never bothered 
to go into that. There’s receipts. I don’t know. 

**##**###• 

567 Q. Did Mr. Durbin tell Agent Tootell in the Hol- 
leran Hotel that he would get in touch with me in 


Washington as soon as lie got back to Columbus? A. He 
told him he would contact Washington. I think his lawyer 
—I am not definite about those things. 

Q. Did he say he’d call me? A. I am quite sure his in¬ 
tentions were—I really don’t know, Mr. Hitz. 

Q. Did he say he’d fly back if necessary? A. Yes, he did. 
Q. Did you show Mr. Durbin the supoena ticket on about 
the 9th or 10th of May? A. We didn’t have one on 

568 the 9tli or 10th of May. 

■* * * * * * # * * • 

569 Q. Will you tell us what reason you do recall Mr. 
Tootell gave for having Mr. Durbin call me or his 

lawyer ? A. I think he told him he w^as needed as a witness 
in Washington, and he would appreciate him getting in 
touch with the officials here, or his lawyer, or whoever it is, 
as soon as possible. 

Q. But you do not deny that Mr. Tootell said the Decem¬ 
ber subpoena was still in effect? A. I don’t recall that con¬ 
versation. 

Q. Did Mr. Durbin tell Mr. Tootell that, “I’ve already 
complied with the subpoena that has been served on me,” or, 
“I have been excused from it”? A. I think he told them 
something to that effect, as I say. I don’t remember their 
conversation exactly. I wouldn’t want to say. 

*****###*• 

570 Q. That was somewhere about July 5, wasn’t it, 
Mrs. Durbin? A. That’s right. 

Q. You had already been in touch with Reverend Bausch- 
ard wuth reference to your husband, had you not? A. I had 
talked to him on several occasions. 

*••••••••• 

Q. And did he tell you that the FBI was looking for Mr. 
Durbin? A. No, he didn’t tell me that at all. 
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Q. Did yon know it at that time? A. No. 

Q. Had no idea? A. No, I didn’t know it until I 
opened this letter did I have some idea that they 
may, he may be needed, and I went right out and called the 
FBI. What else would I do ? 

Q. What did you tell the agents in Cleveland when you 
got them on the phone? A. I told them that—I told them 
who I was, and I said, “Do you have—will you check your 
files and see if Mr. Andrew Durbin in needed in Washing¬ 
ton for testimony.” And he was very vague about it at 
the time. He says, “Well, wait till I check.” 

And he came back. He says, “Why, Mrs. Durbin, your 
husband is not wanted for a criminal offense.” 

I said, “I know that, but he may be wanted for testimony. 
I have reason”—and in my hand I was holding this thing— 
I was worried about it. And I said he would be glad to 
know that, if you can sober him up. 

He said, “Where is he?” 

“He’s in Chicago, drunk.” 

Q. Is that all you told him? A. He asked me where he 
was staying, and I told him where he was staying in Chicago. 

Q. What did you say? A. “At the Atlantic Hotel.” 

Q. Is that all you said to him ? A. Well, I gave him 
572 that information, and they never did go up and check 
anything, I guess. 

Q. How did you know he was at the Atlantic Hotel? A. 
Mr. Hagerty of the Hagerty Grain Company had told me, 
and also Father Bauschard. 

Q. Did you tell the FBI in Cleveland that he was under 
the name of J. A. Kelly? A. I did. 


• •••••• 


• • 


Q. Did Father Bauschard tell you that he was going to 
send, and later tell you that he did send, $25 to Mr. Durbin 
in Chicago? A. He told me he would send him that money 
for return fare. 
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Q. Did he tell you that was to go under the name of 
J. A. Kelly? A. He didn’t tell me that. 

574 (At the bench:) 

The Court: Mr. Hitz, do you know whether there 
is any record of a telephone call having been received 
at the Cleveland office? 

Mr. Hitz: Yes, there is—July 5. 

The Court: Such a telephone call was received? 

Mr. Hitz: That’s right. 

#**#*•##** 

575 ANDREW T. DURBIN 

was called as a witness by the defense, and being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. James K. Hughes: 

• • « • • • * * • • 

576 Q. Where do you live? A. Kenton, Ohio, K-e-n- 
t-o-n. 

Q. And your family have lived there for how long? A. 
Sixty-five to seventy-five years. 

Q. Directing your attention to the 10th of December, 1951, 
were you served with a subpoena? A. Yes, sir. 

Q. That directed you to either appear before the Grand 
Jury or at Mr. Hitz’s office? A. Yes, sir. 

Q. After receiving that subpoena what did you do? A. I 
got in touch with Mr. Hitz on the telephone. 

Q. Do you recall what day that was, whether it was the 
10th or the 11th ? A. It was the day that I received the sub¬ 
poena, on a Monday. I particularly remember that. 

Q. After talking to Mr. Hitz on the telephone did you re¬ 
ceive any instructions from him as to what you should do or 
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where you should go ? A. He asked me to come to his office 
at two o ’clock in the afternoon. 

Q. That would be the afternoon of December 10? A. 
That’s right. 

577 Q. Did you talk to Mr. Hitz on that occasion? A. 
I did. 

• ****••••• 


Q. Were you given instructions on December 10th as 
to when you should come back to Mr. Hitz’s office? A. I be¬ 
lieve the next day I went back. 

Q. That’s December 11, is that right? A. Yes. 

Q. Did Mr. Hitz talk to you on that occasion? A. Mr. 
Ilitz talked to me on that occasion. 

Q. Did certain members of the FBI talk to you on that 
occasion? A. Yes, sir. 

Q. Did you give the FBI or Mr. Hitz a written statement 
at that time? A. I think I requested Air. Hitz at the time 
that they wrote up the statement, if he had any objections 
to me consuling with an attorney about this statement, and 
he said no, he had no objection. I said, “Well, I would like 
to show this statement to an attorney.” 

Q. Did you show the statement to an attorney? A. 
578 That’s when I came to your office. 

• ••*•••••• 

Q. And after conferring with counsel did you appear in 
Mr. Hitz’s office on December 12? A. If my memory serves 
me right, I met Denny and in company with him we went to 
the Grand Jury where Mr. Hitz came out, and Mr. Hitz said 
that he didn’t want to use me as a witness at this time, to 
the two FBI agents, to take me to his office and see whether 
I had a better memory than the dav or two before. 

w * 

Q. And was that done, sir? A. It was. 

Q. How long were you interrogated on the 12tli of De¬ 
cember? A. Oh, I’d say a couple of hours. 
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Q. That’s by the FBI agents? A. Yes. 

Q. Had yon signed a written statement at that time ? A. 
I think on that day perhaps I did. 

579 Q. And the FBI agent prepared the statement, is 
that right ? A. I imagine that he was— 

Q. You read it and signed it? A. Yes, sir. 

Q. At the conclusion of the proceedings on the 12th of 
December did you receive any instructions from Mr. Hitz 
as to when you should again appear? A. At that time he 
said that he would keep in touch with Denny, and I from 
that time on made my headquarters at Hughes and Hughes. 

Q. And during the time that you have just mentioned, did 
you receive a request from your attorney to appear before 
Mr. Hitz or before the Grand Jury? A. Well, I think there 
were a couple of days ad interim, if I remember right, that 
Denny said, “Go on home,” that he’d phone me if they 
needed me. 

Q. Were there occasions when he did phone you to ap¬ 
pear before Mr. Hitz or appear before the Grand Jury? A. 
If my memory serves me right, it was on a Monday night, 
I believe, along about four-thirty or five o’clock, when I 
went to the office of Mr. Hitz at the request of Mr. Hughes. 

Q. Were you interrogated at that time by Mr. Hitz 

580 and the FBI agents? A. Yes, I was interrogated. 

Q. Without going into all the dates, could you ap¬ 
proximate the number of times that you appeared, from the 
time you received the subpoena until you left Washington? 
A. Well, I think at least four times I appeared in Mr. Hitz’s 
office, plus, I met him one morning coming out of the old 
office over there, and he told me to stand by, that he would 
call me, and I went back to your office. 

Q. Were you present when there was a conversation be¬ 
tween Mr. Hitz, Mr. Denny Hughes, and Mr. Pealer, con¬ 
cerning your appearance if and when wanted during the 
month of December of 1951? A. Mr. Pealer was not there 
at that time. Mr. Denny Hughes was. 
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Q. Will you tell His Honor what that conversation was, 
and what Mr. Hitz said to Mr. Hughes, and what Mr. 
Hughes said to you ? 

#*•••••••• 


The Witness: I just don’t remember what day this was, 
but my best knowledge, he said, “We will get in touch with 
you, Denny, and you can get in touch with Durbin.” 

Q. (By Mr. James K. Hughes) When wanted, is that 
right? A. That’s it. 

581 Do vou recall the date that vou left Washington? 
A. I think it was on the evening after that I thought 

there was no obstacle in leaving Washington, and I went 
out on the B & 0. I had something to do in Cleveland, 
and I went to Cleveland. 

Q. Prior to leaving Washington had you given any in¬ 
formation to vour attornev as to where vou could be 
reached if you were needed? A. I certainly did. 

Q. And what information did you give to your attorney? 
A. I left my telephone number, both at my brother-in-law’s 
house, and an attorney at Kenton, Ohio, where I always 
made my headquarters when I was in Kenton, and I also 
told them that they — I might be in Lima. 

Q. From that time up until the time that you were ar¬ 
rested, did vour attornev ever advise vou that vou were 
wanted in Washington? A. No, sir. 

Q. Directing your attention to the 29th of June, 1952, 
did you leave the State of Ohio and go to the State of 
Illnois? A. I left the Union Station after coming from 
Teagle’s Club in Columbus — I think I left on the two- 
thirtv train, and I bought a ticket for Indianapolis. 

Q. How were you dressed at that time, and what 

582 arrangements, if any, had you made to leave the 
State of Ohio? A. I had made no arrangements to 

leave the State of Ohio. 

Q. How were you dressed? A. I had a sport shirt on 
and a pair of slacks. 



Q. Did you have your dentures? A No. 

Q. When you left the State of Ohio, what was your con¬ 
dition with reference to sobriety? A. Well, I was drinking. 

Q. You bought a ticket to where? A. To Indianapolis. 

Q. Did you go to Indianapolis? A. No. 

Q. Where did you go ? A. Chicago. 

Q. When did you change your destination from Indian¬ 
apolis to Chicago, and why? A. I met a lawyer friend of 
mine on the train, and a friend of his, who had a quart 
of scotch, and they said, “You might as well go in to 
Chicago with us,” so I went along with them, and we paid 
the difference between the fare — I would have had to 
change at Logansport, I think, had I gone to Indianapolis 
— and I went in to Chicago. 

Q. What was your condition with reference to 
583 sobriety when you arrived in Chicago? A. I imme¬ 
diately went to the LaSalle Hotel and I run into 
some friends of mine, and I proceeded to do a little drinking. 

Q. You checked in the LaSalle Hotel, is that right? A. 
That’s right. 

Q. Under what name did you check in the LaSalle Hotel ? 
A. Andrew T. Durbin. 

Q. How long did you stay in Chicago? A. Oh, I imagine 
I was around there for at least two weeks. 

Q. What was your condition with reference to sobriety 
during the course of the two weeks you were in Chicago? 
A. Well, I done a lot of drinking. 

Q. There has been testimony that when you were in 
Chicago you checked in various hotels under different 
names. A. Yes. 

Q. You have heard that testimony? A. Yes, sir. 

Q. What was your purpose in doing that? A. Well, 
mostly to keep my wife from finding me. 

Q. You say “mostly.” For what other reason would 
you do it? A. Well, to get some rest when I go in there, 
perhaps — tight, didn’t know what I was doing. 

Q. While you were in Chicago did you contact a 
man by the name of Hagertv? A. Yes. 


584 
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Q. Was Mr. Hagerty with you when you checked in a 
hotel in Chicago? A. No, he was not with me, but he 
directed Mr. Eoot to take me to the hotel. 

Q. And you checked in that hotel, is that right? A. That’s 
right. 

Q. Did there come a time when you were in Chicago 
that you needed money? A. Yes, sir. 

Q. Who did you request for money? Did you call Father 
Bauschard’ A. Yes. 

Q. Did he send you $25? A. He did. 

Q. Did you leave Chicago? A. I did. 

Q. And from Chicago where did you go? A. To Lima. 

• ••••••••• 


585 Q. Did you go in the Holleran Hotel? A. Yes. 

Q. What was your condition with reference to 
sobriety when you checked in that hotel ? A. The same thing 
— I was drinking. 

Q. While you were at Lima, Ohio, in this hotel, did there 
come a time that your wife arrived there? A. She arrived 
on Monday. If my memory serves me right, I think I 
landed either on Thursday night around ten-thirty or Fri¬ 
day night, ten-thirty. I know that because they shut me 
off on the train with the drinks, wouldn’t give me any 
more to drink on the train, so I couldn’t get a drink until 
I got to Lima. 

Q. There came a time when you were in Lima, Ohio, at 
the hotel, that an FBI agent talked to you, did there not? 
A. Yes. 


• ••#••••©• 

Q. Tell His Honor the conversation you had with him, 
as best vou can recall. 

A. 


* 




* 


© 








586 So he pulled out his credentials and he said, “I 
am from the Federal Bureau of Investigation.” He 
said, “Are you Francis’s brother?” And I said yes. And 
he said, “Do you know they want you down in Washington 
to testify before a Grand Jury?” 


***»•***•• 

587 Q. Did your wife drive you to Columbus? A. Yes. 

Q. Where did your wife leave you out in Colum¬ 
bus? A. At the corner of Third and State. 

Q. What’s located there? A. In the Hartman 
5S8 building there happens to be an ex-fighter that runs 
a Turkish bath, by the name of Eddie Burkhead, and 
lie runs a nice place, and I went there. But it was seven 
o’clock, and lie said to me, “Why didn’t you get around 
here earlier?” 

1 said, “I couldn’t.” I said I just got in town. 
“Well,” he said, “why don’t you go down and rest up 
a little bit and come back tomorrow.” 

So at that we parted. 

Q- And from there where did you go? A. I went to the 
Knights of Columbus Club. 

Q. How far is that away from where this Turkish bath 
is? A. Well, that’s the corner of Third and State, and 
the Knights of Columbus is at the corner of Sixth and State. 
Q. Did you check in the Knights of Columbus ? A. I did. 
Q. Under the name of Andy Durbin? A. I did. 

*•**•*•**# 

592 Q. There did come a time, did there not, when you 

593 left Columbus and went to Magnetic Springs? A. 
Yes, sir. 

Q. How did you get from Columbus to Magnetic Springs? 
A. I had paid two nights over at the Knights of Columbus, 
and 1 couldn’t sleep at all the night, so along early in the 
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morning I got up and checked out and asked her if she 
would refund on the room for the night. 


The Witness: I went to the edge of Columbus and picked 
up a ride and went up there. 

Bv Mr. James K. Hughes: 

Q. By picking up a ride, you mean you hitch-hiked? A. 
That’s right. 

Q. How long were you at Magnetic Springs before your 
wife arrived? A. Oh, I think it was one or two davs. 

Q. Did you take the baths at Magnetic Springs? A. I 
did. 

Q. You were arrested at Magnetic Springs by the FBI? 
A. That’s right. 

********** 


594 CROSS EXAMINATION 

By Mr. Hitz: 

Q. Who was the attorney in Lima, Ohio, you said you 
could be reached through? 


A. That’s right. It was Durbin, Navar and Rieser.* 


* (Phonetic) 

• #•**••••• 


595 Q. Tell me just how they were going to locate you 
when you were on this kind of shenanigans when your 
wife couldn’t locate you, herself. A. Well, as a rule I would 
drop into the office now and then, because I had some busi¬ 
ness with them. 

****#•##*# 
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Q. Did you tell them where you would be? A. Oh, in 
the midst of the conversation we’d say, “I’m going back to 
Kenton,” or, “I’m going to Columbus.” 

Q. Did you ever furnish them with an address or tele¬ 
phone number? A. They knew’ it. 

Q. Did they know’ the one at the Atlantic Hotel when you 
w’ere registered under “J. A. Kelly”? A. No, they 
596 didn’t know’ it. 

Q. Did they know’ how 7 to reach you at the Virginia 
Hotel in Columbus when you w’ere registered under “ J. A. 
Smith,” or whatever? A. I don’t suppose that they knew 7 
just then. They’d been out—I suppose if they wanted me, 
there would have been somebody finding me. 

Q. Did they know’ howr to reach you through Fritz Mal¬ 
loy under an assumed name in Chicago? A. No, I don’t 
suppose they did. 

Q. What plans did you have for Denny reaching you at 
those times? A. None, w’hatever. 

Q. What wras the reason why you left Mrs. Bowling’s 
boarding house on May 2? A. I had received a notice from 
Mr. Ferguson to come into the office at Columbus, and my 
mother-in-law’ w r as sick up in Columbus, and we thought 
that we w’ould, so to speak, kill tw’o birds with one stone. 

Q. Did you go with your w’ife? A. I certainly did. 

*••••••••• 

598 Q. Did you not say that to the Grand Jury, sir? 
A. I don’t remember, Mr. Hitz. 

Q. See if this refreshes you— 

• ••*•••••• 

599 The Court: The Court w 7 ill order this defendant’s, 
this witness’ testimony before the Grand Jury to be 

made available to you, but not the entire transcript. 




The Court: You may read it during the recess. 

**••••••#• 

600 Q. This is page 74. I am going to read it, Mr. 
Durbin, to see if it does refresh you: 

“The Foreman: Do you recall when you left her rooming 
house ? 

“The Witness: Yes, I remember when I left. My mother- 
in-law got a heart attack, was in Mt. Carmel, and we went 
up to Columbus. 

‘ ‘ The Foreman: What date ? 

“The Witness: That was on a Sunday. 


601 “Q. You believe it to be a Sunday? “A. It was 
either a Saturday night or Sunday. I know we 

went—I went to school that night, and I came home and 
she had had a telephone call. She said, 1 We got to 

602 get up to Columbus.’ She says, ‘The mother is in 
Mt. Carmel Hospital.’ So we went up. 

“Mr. Hitz: Do we have a calendar here to see what day 
of the week? Wasn’t it Friday, the 2nd of May, that you 
left the boarding house? 

“The Witness: It wasn’t on a Friday. I’m sure of that. 
Because I know I got — 

“The Foreman: What date is it you want to know? 
“Mr. Hitz: May 2nd. 

“The Foreman: May 2nd was a Friday. 

“By Mr. Hitz: 

“Q. You say it was not May 2nd? “A. No, I’m sure of 
that. It wasn’t a Friday. 

w 

*#*«#####• 

“Q. What days of the week did your school meet? A. 
Everv dav.” 
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603 I am going to interrupt myself, Mr. Durbin, in 
tlie reading of this, to ask you a question which I 
may forget. You testified yesterday, did you, that your 
law course met three times a week, or was that your wife’s 
testimony? A. I think it was my wife’s testimony, not me. 

• ***###**• 


Q. I am talking about Judge Guswciler’s— A. Three 
days a week. 

*•###•*##• 

Q. And Friday was not one of the days, was it? A. No, 
sir, at that time. 

Q. I will continued to read, without omission: 

“Q. Including Fridays? A. Fridays and Saturday aft¬ 
ernoons and Sundays. 

“Q. And whatever day it was you checked out of there 
and left for your mother-in-law’s? A. That’s right. 

604 “Q. It all happened on the same day? A. That’s 
right. ’ ’ (End of reading) 

605 Does that refresh you as to whether you testified 

in that wav under oath to the Grand Jurv? A. I 
• » 

imagine I did. 

#*•*##*•#* 

Q. I am asking you which of the two stories is true. Can 
vou name which one is true? . 

Mr. James K. Hughes: Your Honor, I submit both of 
them can be true. 

The Wtiness: Both of them can be true. 

The Court: Mr. Hughes, I don’t think you ought to 
interject remarks of that kind. The effect of that remark 
was to prompt the witness, even though you didn’t so 
intend. 

Mr. James K. Hughes: I apologize. 


148 


« 


By Mr. Hitz: 

4 

• •*••••••• 

Q. You were confused — let me ask you this on this *' 

point: Did you receive a message, or did your wife 

606 receive a message that her mother was in Mount 

Carmel Hospital? A. I didn’t receive it. H 

««•••••••• 

Q. My question was, did your wife receive it ? A. I think 
she did. 

Q. Did she tell you that she did? A. She did. " 

• #***••••• 

< 

Q. Did you see her in Mount Carmel Hospital when you 
went to Columbus to see her? A. I can’t remember that, 
because she was in there twice, and I just forget which 
date it was. I saw her both times when she was in there. 

Q. You never went back to Mrs. Bowling’s boarding 
house after this time, did you? A. I didn’t? 

4 

**«#**#••• 

Q. Can you not remember when you left on account of 
your mother-in-law, you went and saw here in the 

607 hospital? A. I can’t remember that at that particu¬ 
lar day. It’s been a year ago — * 

O. Whv did vou testifv to the Grand Jurv to that effect? 

A. As I said, Mr. Hitz, I was somewhat confused that day. 

s 

• #*••••••• 

Q. Let me ask you if this refreshes your recollection, ^ 

from page 70: 

“Bv Mr. Hitz: 

* 

“Q. Mr. Durbin, your testimony requires me to ask you 
this question. Today as you have testified are you in 



full possession of your faculties and you’re not in any con¬ 
dition that prevents you from being aware of everything 
that is going on, are you?” (End of quote) A. I remember 
that question that you asked me. 

Q. (Reading) Answer: “I’m aware of everything, I think, 
that’s going on. 

“Q. And you’re not under the influence of anything that 
makes you not your full self? A. No. I haven’t taken a 
drink for a couple of days, so I guess I’m in full sense. 

“Q. Have you understood all of my questions? A. I 
thing so.” (End of quote) 

608 And then it went on to another subject. Do you still 
sav vou were confused before the Grand Jurv? A. 

•r * .*> 

I was somewhat confused at the time, naturally. 

********** 


By Mr. Hitz: 

Q. Mr. Durbin, when did you first see the subpoena card 
that your wife got from the Price Hill post office box? A. 
That’s a little hazy, Mr. Hitz, because when I testified 
before the Grand Jury I forget the dates that I 
612 said that I saw it. 

Q. You mean hazy now or it was hazy then? A. 
It was hazy then, too. 

Q. Did you not testify that your wife showed you the 
subpoena card on the 10th day of May, 1952? A. She 
couldn’t have showed it to me that day. 

Q. I asked you, didn’t you tell the Grand Jury that? A. 
I am not sure that I did. If it’s there, I did. 

Q. I will refresh your recollection, if I can. 

********** 


By Mr. Hitz: 

Q. This is from page 31: 

“Q. No. 12 in Price Hill? Did you receive from the post 
office box in Price Hill a notice from the United States 
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Marshal in Cincinnati to immediately contact him or me 
in this case? A. My wife received it. 

Q. And you saw it, did you not? A. I saw it later on. 
“Q. When? 

*****•#*#• 

613 “A. Well, it was supposed to be on the 6th, and I 
didn ’t see it I think until about the 10th. 

‘ ‘ Q. The 10th of what ? A. The 10th of May. 

‘ ‘ Q. What was supposed to be on the 6th ? A. That I was 
to come here and appear. 

“Q. Why did you say it was the 6th? A. Well, I think 
that’s what it said on the card. 

‘ ‘ Q. Did you see it ? A. I think I did. 

“Q. It actually was the 7th. A. Well, I don’t— 

“Q. When did you first see it? On the 10th you say? A. 
I think around the 10th. 

“Q. When did your wife pick it up from the P.O. box? 
A. About that time. 

“Q. Are you sure that she picked it up from the P. O. 
box after the 6th or the 7th? A. I’m sure of it. 

“Q. Did you contact the United States Marshal in Cin¬ 
cinnati? A. No, sir. 

614 “Q. Why didn’t you? A. Well, I—To be honest 
with you, Mr. Hitz, my attorney out there said that 

I didn’t have to appear. 

“Q. Which attorney said that? A. Oh, an attorney out 
in Ohio. 

“Q. What’s his name? A. Well, I talked to two or three 
about it. 

“Q. Can you give the names? A. No, I can‘t offhand. 
“Q. You mean you have forgotten them? A. Yes. 

“Q. Or you don’t care to give them?” (End of reading.) 

###*#*#### 


4 
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615 By Mr. Hitz: 

Q. Would you give us your reason for quitting Judge 
Gusweiler’s law course on the last date prior to May 2 that 
it met? A. I didn’t quit the law class. 

Q. What did you do? A. The law class quit me. I had 
taken in January the course that he was going to give in 
May, and I didn’t think it was necessary to take it, so when 
I got up to Columbus I went in, sat in the Virginia Hotel in 
the Gertner thing for four or five days, I think, so see what 
the matter was all about. 

Q. You mean that you had completed all of Judge 

616 Gusweiler’s course? A. As far as I was concerned, 
yes, because I had taken it twenty-eight years ago, 

and I knew what it was. 

Q. Twenty-eight years ago. You are still not a member 
of the bar, are you? A. No, because after I missed it by a 
half a point I went into our factory and stayed for thirty 
or thirty-five years. 

• * • * # » * • ■ # * 

Q. Did you tell Judge Gusweiler you w^ere quitting his 
course? A. We had that understanding before, when I 
started in, that I wmuld take the accelerated course that 
month, and then stay for the other two months, because I 
didn’t know how long this job was going to last. 

*#*##***•* 


617 Q. Your answer is you did not tell Judge Gus¬ 
weiler that you were quitting when you did quit? A. 
That’s right. 

Q. Isn’t it a fact when you testified before the Grand Jury 
you went to Judge Gusweiler and told him you were check¬ 
ing out? A. If I said that, I must have said it before the 
Grand Jury. 

Q. See if this refreshes you, Mr. Durbin: Question, page 
37: 
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“Had you paid Judge Guswilder for the several months 
you had been there? A. You don’t pay him until after. 

“Q. You pay at the end ? A. At the end. 

“Q. In any event, you left his course? A. That’s right. 
“Q. You didn’t tell him, did you? A. Yes, I did. 

“Q. What did you tell him? A. I told him that I was 
checking out.” (End of reading.) 

61S Did you? 

A. Judge Gusweiler I saw everv dav—I don’t 
know what I told Judge Gusweiler. 

• ••••••••• 


620 By Mr. Hitz: 


Q. Do you not know at this time that your mother-in-law 
was in the Mount Carmel Hospital not in May at all but 
from April 3rd until April 11, 1952? Do you not know that 
today ? A. I remember it was around Easter time when she 
was in Mount Carmel Hospital. 


621 Q. Do you happen to know that we have a nun here 
with the records to show that fact? Have you seen 
here around here? A. No. 

Mr. Hitz: I think that it all, Your Honor. 

Mr. James K. Hughes: We could have saved him the ex¬ 
pense of bringing the nun, if he had asked me to stipulate. 
The Court: Step down. 

(The witness stepped down.) 

Mr. James K. Hughes: I will stipulate it, Your Honor. 


• *##*#*#•# 


622 DENNY HUGHES 

was called as a witness by the defense, and being first duly 
sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

By Mr. James K. Hughes: 

Q. Give Ills Honor your full name, please. A. Denny 
Hughes. My correct names is Oliver Wendell Holmes 
Hughes, but I have been Denny since 1924. 

Q. You are a member of this bar? A. Yes, sir. 

Q. Have been for how long? A. Since ’24. 

Q. Did there come a time on or about December 10th 
of 1951 that you were retained to represent Mr. Andrew T. 
Durbin? A. Yes. 

Q. As a result of being his attorney did you have confer¬ 
ences with Mr. Hitz, the Assistant United States Attorney? 
A. I did. 

Q. And how many conferences did you have that you 
can recall? A. It must have been thirteen. 

Q. To your knowledge, how many times did Mr. Durbin 
appear either in Mr. Hitz’s office or in the office 
623 where one of the FBI agents interrogated him? 

• ##*•••*•• 

The Witness: I might say this. I sent him over to see Mr. 
Hitz on quite a few occasions. There were at least four 
times. 


• #****•• •* 

Q. Did you have an arrangement with Mr. Hitz concern¬ 
ing Mr. Durbin’s appearance if and when wanted. A. I 
did. 

Q. And when was that? A. Well, that was originally, if 
he wanted him, he was to contact me. 

The Court: When? 

• *•••••• •• 

624 The Witness: Any time he wanted him he was to 
contact me. 
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By Mr. James K. Hughes: 

Q. And that was the arrangement you had with Mr. Hitz? 
A. That’s right. 

Q. After that arrangement had been made, did Mr. Hitz 
call you and request that you produce your client in his 
office? A. Ob, yes. 

Q. And did you produce him? A. Oh, yes, always, until 
Mr. Hitz— 

The Court: You have answered the question. 

By Mr. Janies K. Hughes: 

Q. Since December 20, 1951, has Mr. Hitz ever requested 
you to produce Mr. Durbin? A. No, he has not. 

Q. That’s the answer. You have answered the 
625 question. A. He told me he was through with him, 
and he went home. 

Q. When did he tell Mr. Durbin that in your prescence? 

Mr. Hitz: Excuse me, Mr. Hughes hasn’t said Mr. Durbin 
was present. 

The Witness: I don’t believe Mr. Durbin was present 
at the time, but I was told by Mr. Hitz that he was through 
with Andy, that he could go on home, and if he ever wanted 
him, he would get in touch with me. And 1 told him that I 
had Andy’s phone number—numbers—and also that I had 
. that post office box in Kenton, Ohio, that I would communi¬ 
cate with him at any time he wanted him. And Billy says, 
“Well, I’m through with him.” He says, “I don’t want 
him. But,” he says, “if I do want him at any time, I’ll con¬ 
tact you.” 

By Mr. James K. Hughes: 

Q. And he did not contact you? A. And he did not con¬ 
tact me. 

Q. Did you have any conversation with Mr. Hitz with 
reference to Mr. Durbin going to the State of Ohio? A. Oh, 
yes. 


Q. Tell us what the conversation was. A. Well, I told Mr. 
Hitz originally that I was from Ohio and that Andy and 
Mrs. Durbin were from Ohio, and they were going back 
home. That was when he said, “Okay, I’m through with 
him.” He hadn’t talked or questioned, as far as I 
626 know, Mrs. Durbin. 

By Mr. Hitz: 

Q. Did you ever have a conversation with Mr. 
Hitz in which you requested that Andy be taken before 
the Grand Jury so that he could get this matter concluded? 
A. Oh, yes, yes, definitely, and took Andy over to the 
Grand Jury room. 

Mr. James K. Hughes: Cross examine. 

CROSS EXAMINATION 


• ••**###*# 


By Mr. Hitz: 

Q. When you suggested that I call Mr. Durbin before 
the Grand Jury did I not say to you that I didn’t purpose 
to call him before the Grand Jury and have him 

627 crystallize under oath a storv which I didn’t believe 
— I was going to give him more opportunity to 

to think it over? Isn’t that what I told you? A. You said 
something about wanting to get this Goward, or Grorud, 
whatever his name was, and you told us, if I am not mis¬ 
taken, that one time he had testified, signed a waiver, 
and testified before the Grand Jury, when, as a matter of 
fact, he didn’t do anything of the kind — never appeared 
before the Grand Jury. 

• *•*•**##• 

628 The Witness: I did tell you, if you were going to 
indict Andy, you should indict me, because I am the 

one told Andy he could go, after you gave me permission. 


By Mr. Hitz: 

Q. Why did you tell Andy that he could go ? A. Because 
you told me you were through with him and that he could go. 

Q. Did you assure me that you could reach him ? A. And 
I told you definitely that I had his post office box, and I 
had his telephone number, and I could reach him at any 
time. 

Q. What box did you have—205, in Kenton? A. I don’t 
recall now. It’s been almost two years. I don’t recall. 

Q. How many post office boxes did you have for him? A. 
I don’t remember. 

*****••*•• 


630 Q. Mr. Hughes, you said that in some conference 
that I had with you that I said that any time I 
wanted Mr. Durbin that all I had to do was to get hold 
of you and you’d get him? A. That’s right, and I asked 
you for 48 hours’ notice, and you said you’d give me 48 
hours’ notice. 

****####•• 


631 Q. You said that I told you that I was through 
with Mr. Durbin and that he could go on home? A. 
That’s right. 

Q. When did I say that? A. The last time we were 
together. 

Q. That would be on the 17th? A. If that’s the date. 

Q. That’s the last dav Mr. Durbin — A. I haven’t anv 
independent recollection of the date. 

Q. It’s the last time until his alleged flight that Mr. 
Durbin was in my office. And you brought him in that 
day, didn’t you ? A. Oh, yes. 

• *•••••••• 

Q. Are you able to tell us now whether you had more 
than the Kenton, Ohio, post office box address for 
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632 Mr. Durbin? A. I feel certain I did — I feel certain 
that I had another address, another telephone, and 

also Mr. Pealer’s address and telephone, a lawyer in Colum¬ 
bus, the lawyer that has illness in his family and just 
sent me the telegram, said he couldn’t be here today. 

Q. Mr. Pealer? A. Yes. 

Q. What is the address of Mr. Navar, the attorney? A. 
I haven’t any idea, sir. 

Q. What’s the address of Mr. Riser, the attorney? A. I 
haven’t any idea as to Mr. Durbin’s correct address at this 
time. 

• *•**•**•* 

Q. Can you tell us what city Mr. Riser’s office is in? A. 
I couldn’t tell you. 

Q. As a matter of fact, Mr. Durbin never gave you either 
one of those addresses, did he? A. I couldn’t tell you that. 
He gave me two addresses and two telephone numbers, and 
also Mr. Pealer’s. 

633 Q. But you can’t tell me whether he gave you Mr. 
Navar’s or Mr. Riser’s address? A. No, I wouldn’t 

want to state that defienitelv. 

Q. I gather, Mr. Hughes, when you say that I told you 
that he was free to go, provided that he was free to go, and 
that I could reach him through you, that you undertook to 
reach him in the event I should ask you, isn’t that right? A. 
I told you that in the event you wanted him, that I would 
have him here, if you’d give me 48 hours’, and you said you 
would. 

Q. With reference to his going home, you say that that 
had to do with his finally being excused from this subpeona, 
is that not vour testimonv? A. I don’t know whether vou 
excused him from the subpoena. 

• •***•#>»** 

The Court: Do I correctlv understand vour testimonv, 
that he was excused, subject to call? 
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The Witness: No, I will tell you exactly what was said: 
Mr. Hitz said that he was through with Andy and 

634 that I should go ahead and take him, and then it was 
that I told Mr. Hitz that in the event that he wanted 

him again for any reason at all, if he’d give me 48 hours’, 
I’d have Andy here. 

Bv Mr. Hitz: 

Q. Was it on the last occasion that he came to my office 
with you that I told you that I was through with him and 
he could go? A. I think it was, sir. 

Q. It certainly wouldn’t have been on any earlier occa¬ 
sion, would it? A. No, I think it was the last occasion. 

###******* 

A. There wasn’t, as I recall, there wasn’t any confer¬ 
ence. You just said, made the statement to me, after you 
had asked me to bring him in on that date, whatever date 
it was, that you were through with him and that he could 
go. 

Q. Well, Mr. Hughes, we have a two-and-a-half, single¬ 
spaced typewritten statement executed by Mr. Dur- 

635 bin on the last day that he was there, which is the 
17th. Do you mean to say that you were there 

throughout that? A. No. I doubt very much if I was there 
during that, but I certainly was there when you excused Mr. 
Durbin and told me you were through with him. 

Q. Did you come back and get Mr. Durbin on the 17th 
after I had gotten through with him? A. I can’t tell you 
that, sir. I know that you and Andy and I were together, 
and you said that you were through with him, that he could 
go, and it was then that I told you that if you wanted him, 
just give me 48 hours. 

###**•**** 

Q. Mr. Hughes, do you recall Mr. Gwynn being present 
on the 17th of December in my office ? A. Truthfully, I don’t 
know whether he was or not. 



Q. The statement of the 17th reflects the fact that 
636 Mr. Gwynn was there and that there was a confronta¬ 
tion between Mr. Durbin and Mr. Gwvnn, and Mr. 
Gwynn remained on after Mr. Durbin had gone. Do you 
recall that? A. No, I do not. 

Q. And he, too, made a written statement on the same 
day. You don’t know anything about that? A. No, sir, I do 
not. 

Q. I am trying to place the time when I was alone with 
you and your client. A. It must have been after you had 
had these conferences with Andy and with Mr. Gwynn. 

Q. In any event, you felt that you could produce Mr. 
Durbin on 4S hours’ notice? A. Yes. 

Q. Even though he was out of town? A. That’s right, 
and I told you that. 

Q. I am a little bit interested, Mr. Hughes, if such an 
undertaking was assumed by you and agreed to by me, how 
you planned to get in touch with him, when it took nineteen 
FBI agents from the 14th of May until the 17th of July, 
and his wife to find him. How were you going to carry out 
vour undertaking? 


##•****•*• 


637 The Witness: Well, I would have addressed the 
communications or made the telephone calls to the 
places that I was supposed to call. 

• •#**•**•* 

REDIRECT EXAMINATION 
By Mr. James K. Hughes: 

Q. Did you receive a phone call from Mr. Durbin 
in May of— A. 1952 ? 


638 
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Q. May of 1952? A. Oh, yes, when he was here after his 
furniture he called me and wanted to know— 

The Court: Just a moment. Just answer the questions. 

********** 

By Mr. James K. Hughes: 

Q. Was Mr. Pealer present in Mr. Hitz’s office 

639 when Mr. Durbin was brought back from Ohio? A. 
Yes, yes. 

********** 

640 FRANCIS E. MURPHY 

was recalled as a witness by the Government, and having 
been previously duly sworn, was examined and testified 
further as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 


**#***#*♦# 


Q. You were in the surveillance of her Buick automobile? 
A. Yes. 

Q. In July, 1952? A. Yes, sir. 

* *♦# -**#*** 


641 Q. You were looking right at it, weren’t you? A. 
Yes, sir. 

Q. What did you see? A. The car was in condition to 
move. 

Q. In the afternoon of the 16th did they do any work 
on it? A. On the 16th, sir? 

Q. Yes, sir. A. They did some work up until late after¬ 
noon. 

Q. At what time did they finish? A. The car was ready 
to move about four o’clock. 

********** 
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642 JOSEPH A. GENAU 

was called as a witness, and being first duly sworn, was ex¬ 
amined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Hitz: 


e ********* 

Q. What is your occupation? A. Special agent, Federal 
Bureau of Investigation. Q. How long have you been a 
special agent? A. It will be thirty-three years the 1st of 
next July. 

Q. Were you assigned to the investigation of the so- 
called Wilkinson complaint? A. I was. 

*•••*##••• 

643 Q. Do you recall any conversations had with Mr. 
Durbin by me with reference to his being excused 

from the subpoena or when he should appear or how he 
should get notice of it? A. I do. 

Q. If so, relate them. A. It was on December 17,1 believe 
it was, in the afternoon. You told Mr. Durbin that he was 
temporarily excused from the subpoena and that if he left 
the city, that he was to advise you of his whereabouts. 

Q. At that time was Mr. Armbruster present A. He was. 
Q. At that time was Mr. Denny Hughes present? A. He 
was not. 

Q. Was I — of course, I was the speaker? A. 

644 That’s right. 

Q. Was Mr. Gwynn present, do you know? A. No, 
Mr. Gwynn had left. 

Q. What did Mr. Durbin say to that? A. He said, “Yes, 
sir.” 

Q. Did Mr. Durbin request permission to leave the city 
at that time? A. I don’t believe he did. 

Q. Or any other time, to your knowledge? A. No, sir. 


Q. Did I ever give any other instructions than that to 
Mr. Durbin? A. Not that I know of. 

Q. To Air. Hughes, that you know of ? A. I wasn’t pres¬ 
ent when any such instructions were given to Mr. Hughes. 

*#*»###••• 

645 Mr. Hitz: Your Honor, I would like to testifv. 

• *■ 

The Court: You may do so. 

Thereupon— 


WILLIAM HITZ 

was called as a witness by the Government, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

The Witness: William Hitz, Assistant United States At¬ 
torney, District of Columbia. 

Your Honor, I would like to state that I never gave 
Mr. Durbin permission to leave the city except if he should 
ask my permission to do so and obtain that permission, 
providing me with a means of reaching him. He never 
made any such request of me and I never gave any such 
permission. 

I never told Mr. Denny Hughes that Mr. Durbin could 
leave the city without obtaining my permission. In fact, 
my statement to him and to Mr. Durbin was that from time 
to time within the city he could absent himself, if Mr. 
Denny Hughes would be responsible for getting him back 
upon notice. But I differentiated with Mr. Denny Hughes 
and with Mr. Durbin the situation of absence from the city. 
That is all I have of direct examination. 

CROSS EXAMINATION 

By Mr. James K. Hughes: 

646 Q. You did have some kind of an agreement with 
Denny Hughes with reference to Mr. Durbin’s ap- 


pearance, did you not? A. With respect to his appearance 
if he were in town or if he were absent from town? 

Q. Irrespective of what the arrangement was, you did 
have some arrangement with him, did you not? A. I did, 
with reference to — 

Q. And you did call Denny Hughes, did you not, and 
ask him to produce Mr. Durbin? A. On at least one occasion. 

Q. And he did produce him? A. He did. 

Q. The Grand Jury was in session during the course of 
these dates that you have testified, were they not? A. The 
Grand Jury was in session through the 18th of December. 

Q. And you didn’t take him before the Grand Jury? A. 
Did not. 

Q. And the reason you didn’t take him before the Grand 
Jury is that you were not satisfied with his statement, 
isn’t that true? A. That is correct. 

Mr. James K. Hughes: That is all. 

The Court: Mr. Hitz, I would like to ask you this ques¬ 
tion: After December 17 did you ever call upon or 
647 notifv Mr. Dennv Hughes that vou wanted the de- 
fendant Durbin produced? 

The Witness: I am quite sure I did not. We sent a 
subpoena on May 2 for, or issued on April 30 —- it was 
serviced in the marshal’s office on May 2, returnable May 7 
— and it was returned, “Not to be Found.” I did not — I 
am quite sure I did not — preface that by a call to Mr. 
Denny Hughes, and I don’t believe, either, that I followed 
it up with one. We went right with the service of process 
to Cincinnati. 

The Court: Whv didn’t vou notifv Dennv Hughes that 
you wanted the defendant Durbin? Was there any reason 
for not doing it? 

The Witness: Yes. I wanted to give Mr. Durbin as little 
notice as possible of this subpoena, and I had extremely 
good reasons, in my opinion, for sending it out when I 
did for the date that I did. 

The Court: Very well. You may step down. 
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651 The Court: Taking up first the defendant Mildred 
Durbin, the Court must place itself in the position 

in which a jury would find itself and act not merely as a 
judge but also as a jury. 

Now, some of the defendant Mildred Durbin’s activities 
may be, from a purely legal and technical standpoint, acts 
aiding and abetting her husband. On the other hand, 
some of the acts were merely in the nature of following 
her husband, as the law requires a wife to do. 

In addition to that, she notified the FBI of her husband’s 
whereabouts, so that the FBI was in a position to locate him. 
The information that she gave was accurate. 

I do not believe that any jury would find Mildred Durbin 
guilty under the circumstances of this case, and I find the 
defendant Mildred Durbin not guilty. 

The Defendant Andrew Durbin is in an entirely 

652 different position. It’s obvious that he left the Dis¬ 
trict of Columbia for Ohio without informing the 

United States Attorney. The evidence is undisputed that 
he left the State of Ohio for Illinois, that he registered in 
Illinois hotels under assumed names, that he then came 
back to Ohio and did likewise. 

His defense is that he registered under assumed names, 
not with a view to concealing himself from persons who 
were seeking to bring him to Washington to testify, but 
because he was on a drunken spree and was trying to hide 
from his wife. 

On this point, however, we have the testimony of two 
disinterested witnesses who made a very good impression 
on the Court as to their veracity — Paul Cotner and Clay 
Hicks. They were friends of the defendant Andrew Durbin. 
They had no motive to testify against him, or unfavorably 
to him, rather, and both of them testified to admissions 
which would cast a doubt on the defendant’s story. 

Paul Cotner testified that the defendant said to him 
that he was ducking a subpoena, and at the time of this 
conversation the defendant was not under the influence of 
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liquor. Clay Hicks testified that the defendant said to 
him that the FBI were looking for him to serve a paper 
upon him to appear in Washington, and that he didn’t want 
to do so because it would hurt some of his friends. 
653 I think the testimony of these two witnesses clearly 
resolves any question that there might be as to the 
defendant’s intent, and they resolve it unfavorably to him. 

The Court finds the defendant Andrew Durbin guilty on 
Count 1 and Count 2. 

As to Andrew Durbin, the case will be referred to the 
probation officer for the usual presentence investigation. 
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(1) Whether the statute punishing flight “with intent 
. . . to avoid giving testimony in any criminal proceed¬ 
ings^ applies to original grand jury proceedings. 



INDEX 

Page 

Statement of Questions Presented. I 

Counterstatement of the Case: 

(a) Circumstances Attending Grand Jury Complaint. 2 

(b) Other Circumstances Attending Appellant’s Flight. 6 

(c) Appellant’s Defense . 12 

Statutes Involved . 15 

Summary of Argument. 16 

Argument: 

I. The statute prohibits flight by grand jury witnesses. 16 

II. The sentence is supported by count one, free of claimed error .... 18 

III. Evidence of guilt was ample. 19 

Conclusion . 20 

TABLE OF CASES 

Adams v. United States ex rel McCann, 317 U.S. 269 (1942) . 20 

Bennett v. United States, 70 App. D.C. 76, 104 F.2d 209 (D.C. Cir. 

1939) 18 

Cobbledick v. United States, 309 TJ.S. 323 (1940) . 17 

Confederated Bands of Ute Indians v. United States, 117 Ct. Cl. 433 

(1950) 2 

Hale v. Henkel, 201 U.S. 43 (1906) . 18 

Remans v. United States, 163 F.2d 228 (6th Cir. 1947), cert, denied 

332 IJ.S. 801 (1947) ..16, 19 

Hirabayashi v. United States, 320 U.S. 81 (1943) . 19 

Jackson v. United States, D.C. Cir. No. 11,828 (April 8, 1954) .. 19 

Post v. United States, 161 U.S. 583 (1896) ... 18 

Heed v. Colpoys, 69 App. D.C. 163, 94 F.2d 396, cert, denied 305 U.S. 

598 (1938) . 18 

United States v. Patterson, 150 U.S. 65 (1893) ... 18 

STATUTES 

18 U.S.C. $ 10 (Supp. 1952) .15, 16 

18 U.S.C. $ 202 (Supp. 1952) . 6 

18 U.S.C. $ 371 (Supp. 1952) . 6 

18 U.S.C. $ 872 (Supp. 1952) . 6 

18 U.S.C. § 1073 (Supp. 1952) . 15 

65 Stat. 193 (1951) . 2 

18 U.S.C. $ 406e (1946) . 17 

MISCELLANEOUS 

97 Cong. Rec. 7838 (1951) . 5 

97 Cong. Rec. 9494 (1951) . 2 



































United States Court of Appeals 
For the District of Columbia Circuit 


No. 11,866 


ANDREW T. DURBIN, Appellant 

v. 

UNITED STATES OF AMERICA, Appellee 


Appeal From ihe United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

An indictment was returned charging: (1) that on or 
about December 20, 1951, Andrew T. Durbin travelled from 
Washington, D. C., to Ohio with intent to avoid giving testi¬ 
mony before a District of Columbia grand jury in a crimi¬ 
nal proceeding in violation of 18 U.S.C. § 1073 (count one); 
(2) that on or about June 29,1952, appellant travelled from 
Ohio to Illinois with the same intent (count two, J.A. 1). 

Having waived a jury trial, appellant was found guilty by 
the court and sentenced on the indictment to imprisonment 
for six months to three years (R. 3, 662). Mildred Durbin, 
indicted as an accomplice on the first two counts and as an 
accessory after the fact in the third count (J.A. 1) was ac¬ 
quitted (R. 660). 
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(a) 


Circumstances Attending Grand Jury Complaint 

At the time of the events giving rise to the grand jury 
investigation, appellant was residing in the District of Co¬ 
lumbia. He was a lawyer, though not a member of the bar 
(R. 3, 616). With one exception (R. 119), all others con¬ 
cerned in the grand jury investigation were lawyers. 

Ernest Wilkinson, an attorney and President of Brig¬ 
ham Young University, had for many years been in charge 
of litigation on behalf of the Ute Indians (R. 5, 6, 30). In 
1950 the Court of Claims entered judgments for the Indians 
amounting approximately, to thirty-two million dollars 1 
(R. 7). 

Subsequent to the award Ernest Wilkinson, aided by his 
brother, Glen A. Wilkinson, and other lawyers, drafted 
legislation providing for payment of the judgment, the pro¬ 
ceeds being then on deposit to the credit of the tribes in the 
Treasury ^R. 7, 10). In July, 1951, II.R. 3795 2 (82nd Cong., 
1st Sess.), having passed the house, was before the Senate 
Committee on Interior and Insular Affairs (R. S). 

On the morning of July 12, 1951, Mr. 0. R. McGuire, a 
lawyer active in other Indian claims, telephoned Mr. Ernest 
Wilkinson, asking the latter to come to his office (R. 16, S8, 
90). Mr. Glen A. Wilkinson kept the appointment at three 
P.M. (R. 29). 

According to Mr. Glen A. Wilkinson Mr. McGuire told 
him: 


“ ‘I wanted to tell you wrhat some people had come in 
to see me about ... I think they are trying to shake 

i Confederated Bands of Ute Indians v. United States, 117 Ct. Cl. 433 
(1950) (judgments entered in payment of interest of plaintiffs recognized 
by statute to have been retained in the proceeds of sale of lands formerly 
held in Colorado). 

- The legislation was approved August 21, 1951. 65 Stat. 193 ("An Act 

to Provide for the use of the tribal funds of the Ute Indian Tribe of the 
Uintah and Ouray Reservation, to authorize a per capita payment out of 
such funds, to provide for the division of certain tribal funds with the 
Southern Utcs, and for other purposes.”). As finally enacted the bill con¬ 
tains an amendment, offered by Senator O’Mahoney, providing that none of 
the funds authorized to be expended should be used for lawyers’ fees unless 
approved by the Court of Claims in a proceeding then pending in that court 
for their adjudication. 97 Cong. Rec. 9494 (1951). 
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you down, but I thought you ought to know . . . These 
people tell me that they have been able to block the 
Ute legislation which is pending before the Senate 
committee, and they think they can continue to do so. 
. . . They think that you are vitally interested in get¬ 
ting this legislation through because it may affect the 
payment of attorney fees.’ ” (R. 29; emphasis sup¬ 
plied). 

Mr. Wilkinson told him he thought “he or they were mis¬ 
taken in that interpretation” (R. 29). Mr. McGuire told 
the witness he could not tell who the people were or whether 
they represented an organization or group. Asked about 
the details of the proposition, Mr. McGuire replied: 

“ ‘Well, they say that they can get this legislation 
through and cease to block it if you will deposit a cer¬ 
tain amount of money with an escrow holder. If the 
legislation passes in four to six weeks, the money will 
be paid to them. If it does not, the money will be re¬ 
turned to you.’ ” (R. 30). 

Mr. Wilkinson told Mr. McGuire he would inform his 
brother, who was in charge of the litigation. As he left Mr. 
McGuire stated “ ‘This looks like a shakedown attempt to 
me, but . . . you know how things are in Washington.’ ” 
(R. 30). 

Returning to his office the witness told his brother what 
had transpired (R. 30, 31). That same afternoon the 
brothers reported the matter by telephone to the Federal 
Bureau of Investigation (R. 31). 

In accordance with the instructions from the Bureau, 
Mr. Ernest Wilkinson went to Mr. McGuire’s office the 
following afternoon, July thirteenth. Testifying as to this 
second conference, Mr. McGuire admitted Mr. Wilkinson 
had remarked “ ‘Who in the world would be an escrow for 
this’ ”, and in reply he, McGuire, had nominated an indi¬ 
vidual (R. 100). He further testified that having told Mr. 
Wilkinson the amount demanded was five hundred thou- 
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sand dollars, he informed Mr. Wilkinson the latter “could 
make a counter-offer”. (R. 96, 97, 102). 

It developed that a series of events had occurred prior 
to the July twelfth complaint. There was no dispute at the 
trial as to the chronology, although there were conflicts in 
the versions of the occurrences included. 

In the latter part of June, 1951, appellant, Andrew T. 
Durbin, in Washington, D. C., had a telephone conversation 
with Riley A. G-wynn, then in Florida (R. 38). Mr. Gwynn 
was an attorney who, having aided the Wilkinsons in the 
Ute litigation, expected to participate in a relatively minor 
way in the fee of approximately three million dollars (R. 
10 , 11 ). 

On July 5, 1951, appellant had a conversation in the 
Senate and in a nearby hotel with Albert A. Grorud, for 
many years attorney for the Senate Committees on Interior 
and Insular Affairs (R. 57-60). He was a specialist who 
“ordinarily advised members of the Indian subcommittee” 
(R. 14). When Mr. Grorud returned to his office Mr. C. H. 
Pulley was there. 

On the morning of July 12, 1951, Mr. Pulley had a con¬ 
ference with Mr. McGuire, and Mr. McGuire, that same 
day, made known the corrupt proposal to the Wilkinsons 
(R. 88, 122). 

Mr. Gwynn 3 and Mr. Grorud had been acquainted with 
appellant for several years (R. 36, 58). Mr. Grorud was 
acquainted with Mr. McGuire and had known Mr. Pulley for 
many years (R. 78, 59). Mr. McGuire had known Mr. Pulley 
for many years, during which time they had been jointly 
concerned in business dealings (R. 78, 81). 

Mr. Glen Wilkinson did not know Mr. McGuire, Mr. 
Pulley, or appellant (R. 11, 12, 15). 

Mr. McGuire agreed in substance with the accounts given 
of his interviews with the Wilkinsons. However, he testi¬ 
fied that he had had actual contact with but one of the ac¬ 
complices, Mr. Pulley, from wffiom he had received his in¬ 
structions, and from whom he had not succeeded in elicit- 


3 Mr. Gwynn claimed he only knew of Mr. Grorud (R. 39). 
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ing any names (R. 80, 81). Mr. Pulley did tell him that the 
persons who had stopped the bill and who could assure its 
passage in a short time were “in Congress”. Mr. McGuire 
told Mr. Ernest Wilkinson they “were not elected” (R. 99). 

Mr. Pulley agreed only that he had asked Mr. McGuire to 
get in touch with the Wilkinsons and that the appointment 
was arranged in his presence (R. 123-125). 

The essential contradiction in Mr. Pulley’s version was 
his claim that he had merely suggested to McGuire that he 
tip the Wilkinsons “Not to follow out any idea of trying to 
have anybody approach Mr. Grorud to induce him to help 
pass the legislation” (R. 125). According to Pulley, he had 
told Mr. McGuire that Grorud had been approached on July 
5, 1951, suspected the Wilkinsons, and “was going to ar¬ 
range an entrapment for them” (R. 123, 125). 

That Pulley’s message did not consist of a warning was 
further indicated by Mr. McGuire’s testimony that Pulley 
had exhibited to him a page torn from the Congressional 
Record, as evidence that the “bill was stopped and that it 
could not go on unless Mr. Wilkinson reached some agree¬ 
ment to pay some money for getting it through” (R. 79- 
80). The sheet had to do with the “Butler amendment”, 4 
which was “brand new” (R. 93, 94, 106, 107). This amend¬ 
ment was mentioned in Mr. McGuire’s interview with 
Ernest Wilkinson (R. 106). 

Mr. Grorud testified that on July 5, 1951, an offer of a 
bribe had been relayed to him (R. 61-65). That same day he 
allegedly related this attempt to Mr. Pulley, extracting a 
promise of secrecy (R. 68, 69). Unlike the Wilkinsons, who 
had made prompt complaint on July twelfth, he had never 
informed the authorities; in fact he later refused to be in¬ 
terviewed by the Federal Bureau of Investigation (R. 129, 
130). He explained his secrecy on the ground that he su¬ 
spected Ernest Wilkinson and was waiting for future de¬ 
velopments to resolve this suspicion (R. 71). 

4 On July 10, 1951, an amendment, submitted by Senators Butler and 
Malone, was referred to the Committee on Interior and Insular Affairs. 97 
Cong. Rec. 7838 (1951). The amendment was to the bill described in note 2, 
supra. 
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Specifically Mr. Grorud testified tliat on the afternoon of 
July fifth the appellant had called at his office to discuss 
the “Ute case” and that they went to a nearby hotel to 
talk it over (R. 60). Durbin allegedly told Grorud that he 
had received a telephone call from Mr. Gwvnn 5 in Florida 
requesting that a contact be made with Mr. Grorud who 
had “tried to block the passage of the Ute bill” (R. 60, 61). 
Mr. Gwynn allegedly had said he was “interested in at¬ 
torneys’ fees” (R. 62). Appellant, according to Mr. Grorud, 
said that Mr. Gwynn was prepared to pay “maybe as high 
as five hundred thousand” (R. 64, 65). On the stand Mr. 
Grorud admitted that before the Senate committee on Sep¬ 
tember 4, 1951, he had said “something like” the following 
answer reported in the Senate transcript.: Mr. Durbin said 
“that he had a lot of money and they wanted this legisla¬ 
tion through and they were willing to pay him a large fee, 
probably three or five hundred thousand dollars to get this 
thing through’ ” (R. 71-72). 

Mr Gwynn admitted that he had had a telephone con¬ 
versation from Florida with appellant here in the latter 
part of June, 1951 (R. 38). He stated he had never dis¬ 
cussed the Ute case with appellant at any time prior to 
July 5, 1951 (R. 38). 

(b) 

Other Circumstances Attending Appellant's Flight 

The grand jury took testimony on the Wilkinson extor¬ 
tion complaint over the period December 11 to December 
18, 1951 (R. 646; Gov. Ex. 1, R. 671). Appellant vras sub¬ 
poenaed (Gov. Ex. 1, R. 671). The subpoena was captioned 
“In re Complaint Made by E. L. Wilkinson, For Possible 
Vio. 18 U.S.C. 371, 202, S72”. 6 

r> Mr. Grorud stated that appellant did not mention Mr. Gwynn’s name 
until some days later (R. 62, 63). However, appellant had described him as 
(1) a man prominent in the Mormon Church”; (2) who had “called him up 
from Jacksonville, Florida”; (3) who was in Florida recuperating from a 
heart attack (R. 61); (4) who was “interested in attorneys’ fees” in the 
Ute case (R. 62). The only person fitting this description was Mr. Gwynn 
(R. 11, 13, 38). 

818 U.S.C. $$371 (conspiracy), 202 (inter alia solicitation of bribe by 
officers and employees of Congress), S72 (extortion by officers or employees 
of the United States). 
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The subpoena commanded appellant’s presence before 
the grand jury on Tuesday, December 11, 1951, “to testify 
on behalf of the United States, and not depart the Court 
without leave of the Court or District Attorney.” 

During the week of December eleventh the grand jury 
heard witnesses and in intervals written statements were 
taken from witnesses by the prosecutor and special agents 
of the Federal Bureau of Investigation. Appellant attended 
four days, and gave two written statements, but was not 
called to testify (R. 133, 134; Gov. Ex. 3, 4, R. 674, 677). 

On the afternoon of Monday, December 17, 1951, the 
prosecutor told appellant “he was temporarily excused 
from the subpoena and that if he left the city that he was 
to advise . . . (the prosecutor) ... of his whereabouts” 
(R. 643). That evening appellant left the city (R. 504). Ap¬ 
pellant and his wife resided in a leased apartment at 1731 
New Hampshire Avenue (R. 463, 464). The following day, 
December eighteenth, Mrs. Durbin gave the apartment man¬ 
ager a written notice of termination of tenancy (R. 465). 

Appellant went to Cleveland, Ohio (R. 581). From there 
he vrent to Lima, Ohio, where he registered December 
twenty-third under the alias “J. A. Sweeney”, New York 
(R. 179, 200; Gov. Ex. 10, R. 684). He told the room clerk, 
who knew him, to accept no calls or messages for him in 
his proper name (R. 199, 202). 

On January 13, 1952, appellant and Mrs. Durbin took an 
upstairs apartment in a rooming house in Cincinnati, Ohio, 
operated by a Mrs. Larkin (R. 321-323). Appellant had a 
mail box at the Price Hill Substation, Cincinnati (R. 302, 
306). 

The grand jury having by the Spring of 1952 determined 
all other matters before it, was convoked on May seventh 
for the purpose of presenting remaining evidence in the 
extortion case (R. 212). 

A subpoena was issued to appellant at his old address 
in Washington, D. C., commanding his presence before the 
grand jury on May 7, 1952 (Gov. Ex. 2, R. 672). Service 
was attempted here on May 2, 1952 (R. 462). 
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On May second the United States Marshal in Cincinnati 
was requested by telephone to issue a local subpoena on 
the strength of the one issued in Washington, D. C. (R. 
215). As a result a subpoena, in card form, bearing the es¬ 
sential information contained in the one issued here, was 
drawn up by the marshal in Cleveland (R. 215; Def. Ex. 
5-A, R. 670). 

Mr. D’Amico, Deputy Marshal, was given the subpoena 
and provided with appellant’s Post Office box number (R. 
215). Checking with the postal inspectors, he obtained ap¬ 
pellant’s address in Cincinnati (R. 217). 

The marshal arrived at Mrs. Larkin’s rooming house 
about six P.M., May 2, 1954 (R. 217). Appellant vras up¬ 
stairs in his apartment as was Mrs. Durbin (R. 328). Mr. 
D’Amico identified himself to Mrs. Larkin at the door, and 
at his request Mrs. Larkin called upstairs and then went to 
the door of appellant’s apartment, where she told Mrs. 
Durbin that a United States Marshal was downstairs (R. 
218, 329, 330). She heard appellant’s voice in the apart¬ 
ment (R. 330). 

Mrs. Durbin went to the front door (R. 220). Mr. D’¬ 
Amico told her he was from the L T . S. Marshal’s office and 
wanted to see Mr. Durbin. She told him appellant was at 
a bar review course in a downtown hotel (R. 220). 

Appellant left in a hurry, on the heels of the departing 
marshal (R. 330). Mrs. Durbin packed some of her clothes, 
got her car out of the garage, and told Mrs. Larkin she 
w^as meeting appellant at a nearby corner. (R. 331-333). 

Mr. D’Amico, having found the bar review not in session, 
returned in about an hour (R. 221, 222). Appellant and his 
wufe w~ere not there. The landlady took him to the apart¬ 
ment where he observed food and appellant’s clothing (R. 
224). He left his name, and office and home phone numbers 
(R. 224). 

On the following day, May third, Mr. D’Amico brought 
the subpoena (Def. Ex. 5-A, R. 670) to the Price Hill Sub¬ 
station in Cincinnati. To it he attached, in accordance with 
instructions, a note requesting appellant to contact him 
either at his office or home as soon as the subpoena was re- 
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ceived (R. 230). These were deposited in appellant’s box, 
Mr. D’Amico receiving a postal receipt (R. 231; Gov. Ex. 
11, R. 685). 

A postal clerk testified that in the past it had been Mrs. 
Durbin who invariably called for mail (R. 306). Mrs. Dur¬ 
bin came in on May sixth or seventh and received the mail 
(R. 307). In accordance with the marshal’s request, Mrs. 
Durbin was asked to give a current address and refused 
(R. 306, 311). The pick-up of the mail vras reported to the 
marshal on May seventh (R. 319). 

Efforts of the marshal to obtain personal service in Cin¬ 
cinnati were unavailing (R. 232). Appellant did not attend 
the bar review’ on May third. Having been unsuccessful by 
May seventh, the original date of attendance, the marshal 
was instructed to subpoena appellant for May fourteenth 
(R. 232). It w’as impossible for the marshal to serve the 
subpoena (Gov. Ex. 14, R. 686) issued for the latter date 
(R. 233). Appellant never returned to his apartment (R. 
606). 

On May 2, 1952, when service was attempted upon him, 
appellant embarked on a hegira only culminating with his 
apprehension on July seventeenth by the Federal Bureau 
of Investigation (R. 486). In his flight he registered under 
aliases in hotels in various cities and indisputably made 
known his reason to friends on his route. 

In early May, 1952, appellant came to the office shared 
by Mr. Paul Cotner and Mr. Clay E. Hicks in the Virginia 
Hotel, Columbus (R. 378, 379, 387, 38S). Mr. Cotner knew 
the defendant for twenty-five years (R. 379), and Mr. Hicks 
for about ten or twelve (R. 388). 

Appellant stood in the office, located in the mezzanine, in 
such a way as to prevent anyone observing him from the 
lobby (R. 380, 390). 

Appellant had a conversation -with Mr. Hicks, who testi¬ 
fied as follows: 

“. . . he was agitated, in a highly agitated condition, 
nervous, and he said that he didn’t want to be seen, 
that the FBI were looking for him . . . they w’ere try- 
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ing to serve papers on him to appear in Washington 
as a witness, and he didn’t want to do so because it 
would hurt friends. And he said that they had almost 
got him at one point, at his home . . . and that he had 
successfully eluded them with the assistance of his 
wife ... There was a time limit as to when these papers 
could be served, and if they weren’t served within that 
time they were void.” 7 (R. 389, 391). 

He asked Mr. Cotner and Mr. Hicks to deny having seen 
him if anyone should inquire (R. 382, 389), because he was 
“ducking a subpoena” (R. 383). 

On the evening of May 27, 1952, appellant and his wife 
registered at the Virginia Hotel, Columbus (R. 244, Gov. 
Ex. 13, R. 686). They checked out June fifth (R. 246, Gov. 
Ex. 15, R. 687). 

Having checked out the afternoon of June fifth, appel¬ 
lant again registered two hours later, this time signing 
“Mr. and Mrs. J. A. Smith, Akron, Ohio” (R. 247, 248, 
249; Gov. Ex. 14, R. 686). 

At the time of the alias registration appellant told the 
clerk, 8 whom he had known many years, “ ‘They’re after 
me.’ ” (R. 249). They checked out the morning of June 
sixth (R. 252). 

In the early morning of June 30, 1952, appellant reg¬ 
istered at the La Salle Hotel, Chicago (R. 167, Gov. Ex. 5, 
R. 679). He checked out in the afternoon of June 30 (R. 
168). 

That same afternoon he registered at the Hotel Atlantic, 
Chicago, under the name “ J. A. Kelly Columbus Ohio” (R. 
171, 172; Gov. Ex. 7, R. 682). He checked out on July 4, 
1952 (R. 172; Gov. Ex. 8, R. 683). 

~ At the trial appellant was confronted with the fact that upon his arrest 
and return to Washington he had told the grand jury that he did not con¬ 
tact the marshal because he had been told by an attorney, whom he would 
not identify, that he did not have to appear (R. 613, 614). He “ ‘even 
looked the statute up himself’ ” (R. 614). 

8 The clerk, Mr. Beck, stated he encountered appellant in February, 1953, 
at which time they described Mr. Beck’s having testified before the grand 
jury, appellant remarking, “ ‘I know vou are not going to hurt me.’ ” (R. 
264, 265). 


As a result of a telephone call from appellant, a friend 
in Columbus sent appellant money in Chicago on July 11, 
under the same alias, “ J. A. Kelly”, but at a new address, 
“36 N. Wells Street” (E. 421, 422; Gov. Ex. Nos. 21, 22, R. 
692). The money was received (R. 584). 

In the early part of May, 1952, letters had been sent to 
the various field offices and resident agencies of the Federal 
Bureau of Investigation in Ohio to locate appellant and 
remind him a subpoena was outstanding and to communi¬ 
cate immediately with the United States Attorney’s office 
in Washington, D. C. (R. 141). 

The resident in Lima, Special Agent S. A. Tootell, was 
one of those attempting to locate Mr. Durbin from May to 
July (R. 467). On July 14, 1952, Agent Tootell saw the ap¬ 
pellant in the Holleran Hotel in Lima, Ohio (R. 468). (Al¬ 
though not on the register, appellant admitted staying 
there several days (R. 468, 585).) 

Although a warrant for appellant had been sworn that 
day, the agent had yet no notice of it (R. 142, 469). While 
phoning his office, the agent heard Mrs. Durbin tell her 
husband “to stop running away” (R. 491). 

The special agent reminded appellant that the subpoena 
issued in December, 1951, by its terms had commanded 
that he “should be continuously available for duty as a wit¬ 
ness, and that he should not have left the District of Co¬ 
lumbia without the permission of the Court or of the United 
States Attorney.” (R. 469, 470) Mr. Tootell testified that 
the following colloquy ensued: 

“He stated that he was planning to leave immediate¬ 
ly to go to Columbus, that he was going to 845 Cham¬ 
pion Avenue in Columbus, Ohio, and that he would re¬ 
main there for two weeks and could be reached there 
at any time. I instructed him to immediately contact 
the United States Attorney’s office in Washington, 
D. C. concerning ... his testifying before the Grand 
Jury. He stated that he would immediately do so upon 
his return to Columbus, and would, if necessary, im¬ 
mediately fly to Washington in order to straighten the 
matter out.” (R. 470). 
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Appellant made no claim that he had received permission 
to leave (R. 491). 

Appellant and Mrs. Durbin were observed by the special 
agent to drive away in his car, ostensibly for Columbus 
(R. 471). 

Special Agent Thomas E. Murphy, assigned to Colum¬ 
bus, had also attempted to locate appellant from May to 
July (R. 473). That same evening, July fourteenth, the 
Columbus office received word that an arrest warrant was 
issued (R. 474). He arrived at the home of relatives of ap¬ 
pellant in Columbus about ten P.M. (R. 475). Mrs. Durbin 
was there but not Mr. Durbin (R. 475, 476). 

Mrs. Durbin registered the following day at the Virginia 
Hotel under the name “Mildred Anderson” (R. 255, 256; 
Gov. Ex. 18, R. 691). 

The following afternoon, July sixteenth, special agents 
were in the lobby, the hotel having been under surveillance 
since the previous day (R. 260, 261, 484). Mrs. Durbin left 
by the rear entrance, not checking out (R. 544, 257). 

On July 17, 1952, appellant was arrested at Magnetic 
Springs, about thirty-five miles from Columbus (R. 486, 
444). He was registered at the Conrad Hotel under a fic¬ 
titious name and address (Gov. Ex. 20, R. 692). Mrs. Dur¬ 
bin was with him. (R. 487). 


(c) 

Appellant's Defense 

Appellant’s defense was two-fold: (1) he claimed he had 
permission to leave the city in December, 1951 (R. 5S0, 
581); (2) that from the time he left Washington, including 
the period from May to July, 1952, he had no intention of 
evading giving testimony before the grand jury (R. 593, 
594). 

Although a permanent resident of Washington in 1951 
(R. 463), it is obvious from the record (e.g., R. 579) that 
appellant was a promoter with no fixed business address 
(R. 579). 

Therefore, during the week of December eleventh, as one 
of appellant’s attorneys testified, the prosecutor agreed 
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“. . . originally, if he wanted him, he was to contact me” 
(R. 623). Appellant was produced several times by this 
attorney during the week (R. 133). 

However, further testimony by the attorney was contra¬ 
dicted by the Government. The attorney testified that on 
December 17, 1951, the final day of appellant’s attendance 
(R. 631), the prosecutor said “he was through with Andy, 
and he could go home, and if he ever wanted him, he would 
get in touch with me” (R. 625). 

In this regard, the prosecutor testified: 

“Your Honor, I would like to state that I never gave 
Mr. Durbin permission to leave the city except if he 
should ask my permission to do so and obtain that per¬ 
mission, providing me with a means of reaching him. 
He never made any such request of me and I never 
gave any such permission. 

“I never told Mr. Denny Hughes that Mr. Durbin 
could leave the city without obtaining my permission. 
In fact, my statement to him and to Mr. Durbin was 
that from time to time within the city he could absent 
himself, if Mr. Denny Hughes would be responsible 
for getting him back upon notice. But I differentiated 
with Mr. Denny Hughes and with Mr. Durbin the situ¬ 
ation of absence from the city.” 

Special Agent Joseph A. Genau, of the Federal Bureau 
of Investigation, was present on December seventeenth and 
testified that the prosecutor “told Mr. Durbin that he was 
temporarily excused from the subpoena and that if he left 
the city, that he was to advise you of his whereabouts.” 
(R. 643). 

That no such arrangement existed is suggested not only 
by appellant’s precipitant and clandestine departure the 
very day he was temporarily excused, but also by the cir¬ 
cumstance that no definite address was provided his at¬ 
torney. According to the latter, he had been provided with 
two mail box numbers and two addresses in different cities, 
and two telephone numbers of friends (R. 628-633). On the 
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stand appellant was forced to concede that from May to 
July he could not be reached by these means (R. 595-596). 

When returned to Washington, D. C., on the arrest war¬ 
rant, appellant informed the grand jury that his hurried 
departure from Cincinnati on May 2, 1952, was due to an 
emergency call from the hospital in Columbus that his 
mother-in-law had suffered a heart attack (R. 600). Faced 
with subpoenaed hospital records, it was stipulated at the 
trial that his relative had returned home three weeks be¬ 
fore (R. 620, 621). 

Asked at the trial when he had first seen the card sub¬ 
poena his wife had taken from the mail box, appellant re¬ 
plied, “That’s a little hazy . . .” (R. 611). He was con¬ 
fronted with his testimony before the grand jury that he 
had seen it “about the 10th of May.” (R. 613). 

Mrs. Durbin testified that the subpoena had not been dis¬ 
covered until July. This required her contradiction of num¬ 
erous witnesses. 9 

Appellant suggested he had been drinking at times from 
May to July (e.g., R. 582). This evidence was not of such 
character as to bear upon his intent. For example, when 
in early May he told Mr. Cotner and Mr. Hicks that he was 
avoiding a subpoena in order not to “hurt friends”, he had 
not been drinking (R. 389, 384). 

When originally called during the week of December 11, 
1951, the appellant gave written statements in which he ad¬ 
mitted being with Mr. Grorud for a considerable period 
on July 5, 1951, but claimed he could not recall the conver¬ 
sation (Gov. Ex 3, 4, R. 674, 677). Because of the incred¬ 
ible nature of this assertion he was not called before the 
grand jury during the week it sat in December (R. 646). 

i> Mrs. Durbin claimed she had left the envelope unopened in the glove 
compartment of her automobile in May and did not open it until July (R. 
517-520). In support of this statement she testified: (1) that her husband 
was not at home at the time the marshal arrived (R. 509); that Mr. 
D’Amico had not identified himself as a marshal (R. 508); that therefore 
she reported no attempted service to her husband (R. 510). Mrs. Durbin’s 
landlady had testified that Mrs. Durbin told her her husband “flew out of 
Washington to keep from going before a Grand Jury, a witness, and now 
she says, ‘I had to follow him out of there, now I have to get out of 
here.’ ” (R. 331). This was corroborated by the circumstances under which 
she left her apartment in Washington in December, 1951 (R. 463-466). 
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As recounted above (p. 4), he was friendly not only 
with Mr. Grorud, who, intentionally or not, occasioned the 
corrupt proposal, but also with one of the attorneys in¬ 
terested in the fee whom Grorud sought to implicate. 

STATUTES INVOLVED 

18 U.S.C. § 1073 (Supp. 1952): 

Whoever moves or travels in interstate or foreign 
commerce with intent either (1) to avoid prosecution, 
or custody or confinement after conviction, under the 
laws of the place from which he flees, for murder, kid¬ 
naping, burglary, robbery, mayhem, rape, assault with 
a dangerous weapon, or extortion accompanied by 
threats of violence, or attempt to commit any of the 
foregoing offenses as they are defined either at com¬ 
mon law or by the laws of the place from which the 
fugitive flees, or (2) to avoid giving testimony in any 
criminal proceedings in such place in which the commis¬ 
sion of an offense punishable by imprisonment in a 
penitentiary is charged, shall be fined not more than 
$5,000 or imprisoned not more: than five years, or 
both. 

Violations of this section may be prosecuted only in 
the Federal judicial district in which the original crime 
was alleged to have been committed or in which the 
person was held in custody or confinement. 

18 U.S.C. § 10 (Supp. 1952): 

The term “interstate commerce”, as used in this 
title, includes commerce between one State, Territory, 
Possession, or the District of Columbia and another 
State, Territory, Possession, or the District of Co¬ 
lumbia . . . 



SUMMARY OF ARGUMENT 

I 

The statute prohibiting flight by witnesses in “criminal 
proceedings” applies, in the light of authority and reason, 
to grand jury witnesses. 


II 

Appellant claims he was chargeable only under the first 
count as there was evidence of but one flight to avoid giv¬ 
ing testimony. The court need not resolve this contention, 
nor the further contention that venue lay in Ohio under the 
second count, because the first count supports the sentence 
and is free of the error claimed. 

Ill 

Evidence of guilt was strong, embracing precipitant 
flight, appellant’s own statements as to his intent, and 
ample circumstances indicating motive. 

ARGUMENT 

I 

The Statute Prohibits Flight by Grand Jury Witnesses. 

Appellant urges (Br. 17) it was error not to dismiss the 
indictment, because an original grand jury proceeding is 
not a “criminal proceeding” (Argument II, Br. 17) and 
there was no “criminal charge” because one “exists in 
law only after a formal written complaint has been made,” 
“forming the foundation of a judicial proceeding which is 
a criminal proceeding” (Argument I, Br. 14). 

It is concluded that appellant’s conduct was not within 
the purview of a criminal statute, which, although its pur¬ 
pose is to facilitate the giving of testimony, refers in terms 
to “criminal proceedings ... in which the commission of an 
offense punishable by imprisonment in a penitentiary is 
charged” (18 U.S.C. § 1073 (1952)). 

The argument is based on a claim the language must be 
“strictly construed” (Br. 13). In Remans v. United States , 
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163 F. 2d 228, 236 (6th Cir. 1947), cert, denied 332 U.S. 801 
(1947), the Court stated that the Supreme Court has put 
“at rest” any suggestion that this particular language is 
to be given other than a reasonable interpretation in the 
light of the end sought by its authors. 

Hemans, like the appellant herein, was charged with 
avoiding a grand jury investigation of a conspiracy involv¬ 
ing bribes to influence legislation. It is a truism that in¬ 
vestigation of such corrupt combinations is the most valu¬ 
able modem function of a grand jury. In support of its 
holding that grand jury proceedings were not excluded 
from the operation of the statute (then 18 U.S.C. § 408e 
(1946)), the Court relied on the following language in Cob- 
bledick v. United States, 309 U.S. 323, 327, 328 (1940): 

“The Constitution itself makes the grand jury a part 
of the judicial process. It must initiate prosecution for 
the most important federal crimes. It does so under 
general instructions from the court to which it is at¬ 
tached and to which, from time to time, it reports its 
findings. The proceeding before a grand jury con¬ 
stitute ‘a judicial inquiry,’... of the most ancient line¬ 
age . . . The duration of its life, frequently short, is 
limited by statute. It is no less important to safeguard 
against undue interruption the inquiry instituted by 
a grand jury than to protect from delay the progress 
of the trial after an indictment has been found. Op¬ 
portunity for obstructing the ‘orderly progress’ of in¬ 
vestigation should no more be encouraged in one case 
than in the other.” 

It is to be noted, on the record, that a felony accusation, 
involving at least one denominated individual, had been 
made in the course of the complainant’s testimony under 
oath before the grand jury. Appellant concedes (Br. 17) 
that a sworn complaint before a United States Commis¬ 
sioner would have sufficed, even though his power is infer¬ 
ior to that of the grand jurors who alone can indict and can 
do so on their own motion, regardless of referral by him. 



Further the caption of the Court’s process set forth the 
existence of a sworn complaint of specific felony viola¬ 
tions by a named complainant (Gov. Ex. 1, R. 671). 

United States v. Patterson, 150 U.S. 65 (1893) on which 
the appellant relies, involved the construction of the term 
“criminal charge” in a statute dealing solely with United 
States Commissioners, which being a statute relating to 
fees, was not broadly interpreted. Bennett v. United States, 
70 App. D. C. 76, 104 F. 2d 209 (D.C. Cir. 1939), also cited 
by the defense (Br. 15), is a case in which this Court used 
the word “charge” in the sense of an accusation appearing 
on a police blotter. Reed v. Colpoys, 69 App. D.C. 163, 94 
F. 2d 396, cert, denied 305 U.S. 598 (1938), is an example of 
a broad construction of the term “charged.” 

For authority that a grand jury proceeding is not a 
“criminal proceeding” appellant (Br. 16), cites Post v. 
United States, 161 U.S. 583 (1896). This was a statute in¬ 
volving “but a regulation of procedure.” Id. at 586. The 
statute designated the place in which to bring “criminal 
proceedings instituted for the trial of offenses.” “The 
point of time at which the act . . . [was] to apply to a par¬ 
ticular case . . . [was not] . . . the time of committing the 
offense, but the time of instituting the proceedings.” Ibid. 
The Court held this language did not refer to grand jury 
proceedings because a time limitation must of necessity re¬ 
late to a public event. 

In any event, in a later case the Court said in construing 
statutory language, “The word ‘proceeding’ is not a tech¬ 
nical one, and is aptly used by courts to designate an in¬ 
quiry before a grand jury. It has received this interpreta¬ 
tion in a number of cases.” Hale v. Henkel, 201 U.S. 43, 66 
(1906). 

II 

There Was No Error in Couni 2, and the Claim is Unavailing 
as Couni 1 Supports the Sentence. 

Appellant claims (Argument III, Br. IS) that he was 
“chargeable for but one flight,” that described in the first 
count. Assuming, purely for argument, that this is correct, 


the sentence is supported by the first count without refer¬ 
ence to the record. Hirabayashi v. United States, 320 U.3. 
81 (1943); Jackson v. United States, D. C. Cir. No. 11, 828 
(April 8,1954). 

For the same reason the Court need not resolve the con¬ 
tention raised in the fourth argument that under the sec¬ 
ond count venue lay in Ohio (Br. 19). 

No authority is cited for this proposition, which conflicts 
with the plain words of the statute. Where flight is to 
avoid testimony, venue is in the place of the commission 
of the parent crime, the investigation of which has been 
impeded by flight. The appellant relies on an unapplicable 
portion of the statute which places venue in the place of 
escape of convicted persons. 

Ill 

Evidence of Guilt Was Ample. 

Appellant asserts that the finding of the court was con¬ 
trary to the evidence (Argument VI, Br. 21) and that 
testimony of the complainant and other witnesses was prej¬ 
udicial to appellant (Argument V, Br. 20). 

In the counterstatement were summarized facts showing 
precipitant flight, and appellant’s statements that he was 
trying to avoid hurting friends by testifying. A compar¬ 
able factual situation was considered thoroughly by the 
Court in the Hemens case, and the evidence was found suf¬ 
ficient even in the absence of that clandestinity which so 
amply marked appellant’s activities. 

In the light of his friendship with two crucial grand jury 
witnesses in adversary relation to each other, appellant’s 
dealings with them were pertinent to show motive. A spe¬ 
cific intent must be shown under the statute, and motive, 
of course, is an important circumstance from which intent 
may be deduced. 

It is complained that in showing motive the Government 
placed his “reputation ... in issue” and therefore prej¬ 
udiced him (Br. 20). If admissible evidence bears hardly 
on a defendant, as most Government evidence in a criminal 
case does, this is not the same thing as formally putting 
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character in issue. In any event the case was tried without 
a jury. Before a judge, trained in evaluating judicial 
proof, there is permitted “less rigorous enforcement of the 
rules of evidence” and “greater informality in trial pro¬ 
cedure.” Adams v. United States ex ret McCarm, 317 U.S. 
269, 278 (1942). 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Leo A. Rover 

United States Attorney 

Lewis Carroll 
William Hjtz 
John D. Lane 
Assistant United States 
Attorneys 
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